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Introduction

A vast amount of two- and three-dimensional fine art1—paintings, sculptures,
and prints—is held in private locations and storage facilities remote from human
sight. Much of it is deemed to be of superb quality and extremely valuable.2 Yet
these works—whether treasured or not—sit year after year in whatever caches
they occupy—art museum storage areas, secure off-site storage sites, isolated
freeports,3 and privately housed collections—typically unavailable for viewing by

1 There obviously are many other kinds of creative tangible works of interest to the human mind, many
protected by various provisions of the copyright statute. But this article is devoted only to the stated, limited
list of endeavors.

2 See Christopher Groskopf, Museums Are Keeping a Ton of the World’s Most
Famous Art Locked Away in Storage, Quartz (Jan. 20, 2016), https://qz.com/583354/
why-is-so-much-of-the-worlds-great-art-in-storage/ [https://perma.cc/34ZK-3G58]; Graham
Bowley & Doreen Carvajal, One of the World’s Greatest Art Collections Hides Behind
This Fence, N.Y. Times (May 28, 2016), https://www.nytimes.com/2016/05/29/arts/design/
one-of-the-worlds-greatest-art-collections-hides-behind-this-fence.html [https://perma.cc/
DQB4-GCSF]; Tim Schneider, The Gray Market: The Unknown Cost of Keeping Art in Museum
Storage (and Other Insights), Artnet News (Jan. 15, 2018), https://news.artnet.com/market/
gray-market-big-numbers-missing-museum-scandals-insights-1199105 [https://perma.cc/3JD8-FHWK];
Kimberly Bradley, Why Museums Hide Masterpieces Away, BBC (Jan. 23, 2015), https://www.bbc.com/
culture/article/20150123-7-masterpieces-you-cant-see [https://perma.cc/8UY3-MCDT].

3 Freeports, both in the United States and overseas, are typically import and export tax-free zones
allowing for secret, and highly secure, storage of works in transit or for safekeeping. A large and highly
secure freeport was recently established in New York. See Eileen Kinsetta, Inside the Uber-High-Tech
Art Warehouse That Doubles as New York’s First-Ever Freeport, Artnet News (May 2, 2018), https://
news.artnet.com/market/the-first-ever-freeport-in-new-york-is-a-super-high-tech-art-warehouse-1275194
[https://perma.cc/9DUS-5MWM]. Others exist across the globe. See David Segal, Swiss Freeports Are
Home for a Growing Treasury of Art, N.Y. Times (July 21, 2012), https://www.nytimes.com/2012/07/22/
business/swiss-freeports-are-home-for-a-growing-treasury-of-art.html [https://perma.cc/EW6X-JHKM].
This aspect of the problem is largely beyond the scope of this article. Complying with international law and
procedure and the ownership secrecy allowed by some nations raises questions largely beyond the roles of
property and intellectual property law in our domestic settings. But works stored in highly secure locations
within the United States, and perhaps works that originated at the hands of American artists, should be
subject to the same changes in display norms as those discussed in this article.

https://qz.com/583354/why-is-so-much-of-the-worlds-great-art-in-storage/
https://qz.com/583354/why-is-so-much-of-the-worlds-great-art-in-storage/
https://perma.cc/34ZK-3G58
https://www.nytimes.com/2016/05/29/arts/design/one-of-the-worlds-greatest-art-collections-hides-behind-this-fence.html
https://www.nytimes.com/2016/05/29/arts/design/one-of-the-worlds-greatest-art-collections-hides-behind-this-fence.html
https://perma.cc/DQB4-GCSF
https://perma.cc/DQB4-GCSF
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the public—often by no one at all.4 In addition, much of the American public lacks
access to any, let alone important, museums. Rural areas, small towns, and midsize
and smaller cities often lack art museums open to the public.5 Moreover, many
major museums charge admission fees that are beyond the means of a significant
portion of the population, especially when the cost of transportation and parking
is considered.6 Some institutional managers and art aficionados seem not to care.
Should it be that way?

4 Since money laundering appears to be tightly related to secretly stashing art, there is no reason for
some owners to reveal their holdings. See Graham Bowley, As Money Launderers Buy Dalı́s, U.S. Looks at
Lifting the Veil on Art Sales, N.Y. Times (June 19, 2021), https://www.nytimes.com/2021/06/19/arts/design/
money-laundering-art-market.html [https://perma.cc/4J69-2LGZ].

5 There are, of course, important exceptions. See Nicholas DeRenso, America’s 15 Best Small-
Town Art Museums, Travel & Leisure (Apr. 30, 2023), https://www.travelandleisure.com/attractions/
museums-galleries/americas-best-small-town-museums [https://perma.cc/DS34-QYGL]. Some of those
mentioned in this article are, not surprisingly, close to major urban areas or well-known artistic regions such as
Dia Beacon just north of New York City, Mass MoCA in North Adams at the north end of the Berkshire region
of Western Massachusetts, and the Taos Art Museum in Georgia O’Keeffe’s hometown. But, in general, states
with large land areas tend to lack museums in rural areas. Just charting the number of museums outside of
urban areas in larger states confirms this. States with few rural museums include Alaska, Arizona, Minnesota,
Missouri, Nevada, Idaho, Wyoming, and Colorado. Serving non-urban populations is a clear problem. A
list of museums in the United States is available at List of Art Museums in North America, Wikipedia,
https://en.wikipedia.org/wiki/List of art museums#North America [https://perma.cc/6XMG-Z6XU].

6 Both the Museum of Modern Art and the Metropolitan Museum of Art charge $30 for
adults, $22 for seniors, $17 for students, and children receive free admission. Admission, Museum
of Mod. Art, https://www.moma.org/visit/#moma-info [https://perma.cc/HQ6D-MA7M]; Plan
Your Visit, Metro. Museum of Art, https://www.metmuseum.org/visit/plan-your-visit#tickets
[https://perma.cc/E7Q9-D4Q7]. However, for residents of the region, the Metropolitan Museum of
Art is legally barred from charging a mandatory entrance fee, though the museum asks for a donation
on entry. The Chicago Art Institute charges $32 for adults, $26 for seniors, students, and teens, and
children receive free admission. Chicago residents and Illinois residents outside of the city gain admission
for lower amounts. Visit, Chi. Art Inst., https://www.artic.edu/visit [https://perma.cc/JJ4X-KAAT].
The San Francisco Museum of Modern Art charges adults $30, seniors $25, aged 19-24 years old
$23, and children no entry fee. Tickets, S.F. Museum of Mod. Art, https://tickets.sfmoma.org/tickets
[https://perma.cc/7HMR-CXAF]. The Los Angeles County Museum of Art charges adults $28, seniors $24,
and children $13, and Los Angeles residents gain admission for reduced prices. L.A. Cnty. Museum of
Art, https://www.lacma.org/tickets [https://perma.cc/FG2K-NG3Y]. These museums all have memberships
and accept various regional or national museum passes that may be purchased at various rates. Some
also have special times when access is free of charge for some or all people. Both the Guggenheim
Museum and the Whitney Museum in New York recently raised their admission fees to $30. See
Zachary Small, $30: The Entrance Fee to America’s Museums Keeps Rising, N.Y. Times (Aug. 1, 2023),
https://www.nytimes.com/2023/08/01/arts/design/museums-raise-admission-fees-guggenheim.html
[https://perma.cc/N588-WBTY]; Alex Greenberger, Guggenheim Museum to Raise Admission to
$30, Becoming One of the Most Expensive Institutions in the US, ARTnews (Aug. 1, 2023),
https://www.artnews.com/art-news/news/guggenheim-museum-raises-admission-tickets-1234675993/

https://www.nytimes.com/2021/06/19/arts/design/money-laundering-art-market.html
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This article explores a single set of ideas that emphasizes the myriad ways in
which human creativity is frustrated by the failure of American society to provide
large numbers of people with ready access to art collections. It is the general public
that is my primary concern here—its access to, understanding of, and benefits
gained from seeing art and sculpture. Viewing art enhances civil society, allows
for widespread cultural discourse, and encourages deeper and more thoughtful
reactions to issues of public importance. Deep constraints on access to art foster
barriers to human creativity, ingenuity, and progress—the very purposes copyright
law is designed to enhance.7 The right to view art, in short, should be thought of
as a public good, as a human right.8

This broadly stated goal to widen access to fine art is frustrated by an array
of rules limiting the display of fine art derived from copyright law, property
law, legally binding agreements, norms promulgated by museum organizations,
customary museum practices, and lack of funds for museum development and
growth in underserved areas. Artists, collectors, private and public museums,
art galleries, auction houses, and other settings in which art transactions are
consummated, as well as government agencies, may be reluctant to change. Auction
houses, for example, routinely send important works off to anonymous buyers
and unknown destinations—results desired by all interested parties. Institutional
goals to amass collections, sell art, or maintain high prices often conflict with the
notion of wide distribution of works they control. Efforts to change the legal rules
about displaying fine art are bound to have an impact on all involved entities. The
array of norms and interested parties render efforts to rethink art display practices
challenging. The first part of this article discusses the theories underlying my

[https://perma.cc/MQW6-WSV6]. The Smithsonian Institution museums, including the National Gallery,
are all free—a wonderful exception to the normal rule for major institutions.

7 The standard rhetoric is that the basic goal of copyright is utilitarian—that it is designed to create
sufficient incentives for the creation of original works while still allowing enough distribution of work
to satisfy and nurture cultural needs. See, e.g., Shyamkrishna Balganesh, Foreseeability and Copyright
Incentives, 122 Harv. L. Rev 1569, 1572–81 (2009). Artists, of course, don’t always like their work. They
might paint over such pieces, destroy, or discard them, or simply leave them around gathering dust. Like
writers and other creative souls, they choose the works that they are willing to allow out of their studios.
And those choices certainly should be respected. But once a work is released from direct artistic control,
widespread viewing should often be the norm.

8 There certainly are other important public needs—the right to suitable housing, quality education,
health care, sufficient food, and safe surroundings. But the goal to achieve such public needs, especially
education, is enhanced by widespread availability of art for public viewing.

https://perma.cc/MQW6-WSV6
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aspiration to expand public access to art. That is followed by exploration of the
variety of settings in which display issues arise, the impact of various constraints
on expanding access to artistic works, and the possible pitfalls of undertaking
significant efforts to do so.

I
Benefits and Burdens of Enhancing Access to Art

A. The Theory

Artists ordinarily want their work to be seen. When observed, viewers may be
enthralled, aggravated, or befuddled for reasons they find difficult to express. The
range of possibilities buried in such reactions—whether silent or expressed—is
vast. Art may confirm viewers’ perceptions of the world, send them away in
annoyance, transmit or redefine history lessons, communicate both intolerance
and empathy, convey emotions, provide new ways of looking at or thinking
about life, create a sense of amazement at the level of proficiency, wisdom,
insensitivity, or beauty evident in a work, stimulate demands for cultural change, or
[you fill in the blank]. The boundless scope of possibilities, by itself, supports the
proposition that hiding large quantities of art from public view frustrates human
advancement. And it may also frustrate the hope of artists that work they release
for exhibition or sale will be seen, contemplated, and absorbed by a large number
of people.9 A single in-person viewing of Picasso’s Guernica should confirm the
importance of widespread public access.10

9 In this article, I do not question or critique the decisions of artists to hold their own work back from
view by the general public. Presumably the art they sell, show in galleries, or display in other ways is ready in
their minds for general viewing. The works they elect to retain may well be items that they have not finished,
works that they do not think the art market is prepared to accept, or treasured items that they wish to retain as
exemplars of their best, most personally inspiring work. Since my wife is an artist, I know well how difficult
it can be to decide when an object is “finished” or “ready” to show. And some works, deemed finished for
the moment, she later revisits and substantially revises. The decision to release a work for possible sale
at an exhibition is sometimes quite fraught. See Kate Feiffer, How Do You Know When You’re Finished?,
Martha’s Vineyard Arts & Ideas (July 2016), https://d3zr9vspdnjxi.cloudfront.net/sites/elizab36/sup/
1811982-download.pdf [https://perma.cc/4F3E-7F3L].

10 Pablo Picasso (Pablo Ruiz Picasso), Guernica, Museo Nacional Centro de Arte, https://www.
museoreinasofia.es/en/collection/artwork/guernica [https://perma.cc/A3AB-49SA].

https://d3zr9vspdnjxi.cloudfront.net/sites/elizab36/sup/1811982-download.pdf
https://d3zr9vspdnjxi.cloudfront.net/sites/elizab36/sup/1811982-download.pdf
https://perma.cc/4F3E-7F3L
https://www.museoreinasofia.es/en/collection/artwork/guernica
https://www.museoreinasofia.es/en/collection/artwork/guernica
https://perma.cc/A3AB-49SA
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Pablo Picasso’s Guernica

A work of art is difficult for a human mind to permanently “capture,” to fully
understand, or to vividly recall later in all its detail and meaning. Even if an image
of a piece is saved on an electronic device, the actual viewing experience can
hardly be fully retained, the momentary understandings about the work gleaned
from observation will evolve over time, and perceptions may be altered by later
or repetitive viewing. Returning to see an image again, whether in person or
electronically, will not necessarily recreate the original viewing experience; nor
will it replicate reactions to an earlier encounter. This is especially true for paintings
and sculptural works which ideally are seen from a variety of visual perspectives
in galleries allowing for easy circulation in front of or around objects.

David Joselit’s recently published Art’s Properties provides an important
reappraisal of the way we should think about, perceive, and view art. In the
prologue of his book, he wrote:

If art cannot be captured by history, it may nonetheless generate
unlimited narratives. In this regard, the museumgoer-photographer again
demonstrates something fundamental: if the value of art can never
be captured, nor can it be fully consumed. The power of art is its
capacity—its infinite capacity—to generate experience over time.11

Joselit suggests the ability of art to produce changing experiences over our
lifetimes should be treated as a public goods issue—the public’s need to experience

11 David Joselit, Art’s Properties, at xviii (2023).
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and reexperience art over time should be protected beyond the present willingness
of art owners to provide it, present understandings of the copyright code to require
it, and contours of property law to compel it.12 Coping with the present, inadequate
efforts to protect and enhance this public good, turns out to be a complex, non-
obvious, and politically challenging undertaking.

The challenges were made painfully clear by the denouement of the most
important and unique, but all too short-lived, national effort in United States history
to substantially enhance public access to and understanding of art. Many of the
cultural benefits of art’s accessibility were revealed in dramatic fashion during
the short life of federally supported arts projects during the Great Depression
beginning in 1934 and ending in 1943. These programs began in 1934 when the
Public Works of Art Project was created to distribute grants for the creation of
works in or on public buildings. The following year, it was broadened to include
a variety of grants to artists as part of the Federal Arts Project (“FAP”) overseen
by the Works Progress Administration (“WPA”).13 In that era, artists, like many
segments of the public, were in the midst of significant financial struggles. While
such difficulties were hardly unknown to the pre-Depression lives of many artists,
the survival problems intensified during the 1930s.

The story is told that in 1933 when Harry Hopkins, who was placed in charge
of work relief programs by Franklin Roosevelt, was flippantly asked whether artists
should be considered as “beneficiaries” of the work program since they had no
“jobs” to lose, replied, “Hell, they’ve got to eat just like other people!”14 But as
the FAP was organized in 1935 under Holger Cahill, the first national director of

12 The point is well made in a recent essay by Roberta Smith, art critic for the New York Times. When
reviewing an exhibit entitled Death and the Maid by Cecily Brown at the Metropolitan Museum of Art, she
explains why her largely negative appraisal of Brown’s work more than twenty years earlier had changed to a
quite positive perspective. As Smith claims, her repetitive viewing of Cecily Brown’s work reconstructed
her perceptions of the artist. Roberta Smith, I Was Wrong About Cecily Brown, N.Y. Times (Apr. 13,
2023), https://www.nytimes.com/2023/04/13/arts/design/cecily-brown-metropolitan-museum-painter.html
[https://perma.cc/9LQW-TZ5Q].

13 The FAP was created under the broad terms of the Emergency Relief Appropriation Act of 1935, 49
Stat. 115, 15 U.S.C.A § 728 (enacted as temporary legislation). Under that legislation, $300,000,000 was
appropriated for “assistance for educational, professional and clerical person.” The earlier Public Works of
Art Project was established under the Federal Emergency Relief Act of 1933, 48 Stat. 211, 15 U.S.C.A. §§
721, 722 (enacted as temporary legislation).

14 Jerry Adler, 1934: Art of the New Deal, Smithsonian Mag. (June 2009), https://www.smithsonianmag.
com/arts-culture/1934-the-art-of-the-new-deal-132242698/ [https://perma.cc/B3LZ-2TYJ].

https://www.nytimes.com/2023/04/13/arts/design/cecily-brown-metropolitan-museum-painter.html
https://perma.cc/9LQW-TZ5Q
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the government program, it operated not only as a program for supporting artists in
troubled economic times, but also as a way of making artworks broadly available
to the general public—as a way of fulfilling the idea that widespread access to and
creation of art was an important public good. It involved not only work in or on
public buildings,15 but also teaching, community art centers, and various ways to
support the basic needs of both artists and the general public.16

This desire to “democratize” the arts was a major theme of a series of essays
written by those involved in organizing, operating, and influencing the operation
of the FAP during the 1930s.17 Perhaps the most important of these essays was by
Cahill, who was himself deeply influenced by the major American philosopher and
pragmatist, John Dewey.18 Dewey’s best-known book on the relationships between
aesthetics and society, Art as Experience, was published in 1934. Victoria Grieve,
in her seminal book on the FAP, described Dewey’s theory:

When people experience their daily lives with the self-consciousness
of artists at work, realizing life’s full potential for meaning and
value, existence itself became an art. It was through the creation of
significant, meaningful, and fulfilling lives that a truly democratic
society functioned. Because art formed the basis of human experience,
Dewey believed that a theory of aesthetics was “central to the
philosophical project” and a crucial test of any philosophy’s ability to
fully explain experience.19

15 One of the most important recent displays of FPA murals in public buildings was the resurrection of
works from the Williamsburg Housing Project at the Brooklyn Museum in 2012. Some of the works may
be found at Williamsburg Murals: A Rediscovery, Brooklyn Museum, https://www.brooklynmuseum.org/
exhibitions/williamsburg murals [https://perma.cc/8HMP-KLSV].

16 The story is told in some detail in Oral History Interview with Holger Cahill, Smithsonian Inst.:
Archives of Am. Art (Apr. 12 and 15, 1960), https://www.aaa.si.edu/download pdf transcript/ajax?record
id=edanmdm-AAADCD oh 212570 [https://perma.cc/DBD6-XJPX]. Many artists were benefited by the
FAP, including Lee Krasner, Willem de Kooning, and others who later became central players in the abstract
expressionist movement of the mid-twentieth century. See Mary Gabriel, Ninth Street Women: Lee
Krasner, Elaine de Kooning, Grace Hartigan, Joan Mitchell, and Helen Frankenthaler: Five
Painters and the Movement that Changed Modern Art 29–34 (2018); Mark Stevens & Annalyn
Swan, De Kooning: An American Master 121–31 (2004).

17 Art for the Millions: Essays from the 1930s by Artists and Administrators of the WPA
Federal Art Project 19 (Francis V. O’Connor ed., 1973).

18 For information on Dewey’s theories about art and his relationship to the FAP, see Victoria Grieve,
The Federal Art Project and the Creation of Middlebrow Culture 11–36, 107–09 (2009).

19 Id. at 30.

https://www.brooklynmuseum.org/exhibitions/williamsburg_murals
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While Cahill did not fully agree with Dewey’s proposition that life itself is
art,20 he certainly believed artistic experiences are central to human development.
In the introduction to the catalog for the first public exhibit of works created under
the auspices of the FAP, for example, Cahill wrote:

[T]he works shown in this exhibition indicate important phases of a
year’s accomplishment. From the point of view of the artist and the
public they have a significance far beyond that of the record, beyond even
value as individual works of art. Taken as a whole they reveal major
trends and directions in contemporary expression, and a view toward
new horizons. Surely art is not merely decorative, a sort of unrelated
accompaniment to life. In a genuine sense it should have use; it should
be interwoven with the very stuff and texture of human experience,
intensifying that experience, making it more profound, rich, clear and
coherent. This can be accomplished only if the artist is functioning freely
in relation to society, and if society wants what he is able to offer.21

During the first year of the FAP, Cahill oversaw the hiring and supervision
of over 5,000 artists, as well as the work they exhibited in their own studios and
produced or performed for public institutions and displays. Mary Gabriel, in Ninth
Street Women, another seminal work on major artists who emerged in the 1930s,
noted the critical importance of the support they received, in part with the help of
federal arts programs:

The Project kept painters and sculptors alive, but it had other
unanticipated consequences. It created a community where none had
previously existed. Suddenly artists who had worked in isolation began
discovering one another. And it gave artists a sense of worth: For the first
time, the government had recognized them as individuals with a talent
that could benefit the broader society.22

20 It is not surprising that this debate arose during the Great Depression. The early decades of the
twentieth century witnessed increasing use of everyday objects in art, development of journalistic and artistic
photography, and growth and sophistication of collaged works containing an array of commonly used items
went hand in hand with the intensifying interest in democratizing art.

21 Holger Cahill, Introduction to Museum of Mod. Art, New Horizons in American Art 40 (Museum
of Modern Art) (1936).

22 Gabriel, supra note 16, at 31.
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The FAP, therefore, not only exposed the general society to more artistic
works, but also helped develop a culture that encouraged artists in their work,
broadened cultural awareness of struggling painters and other creative people
laboring in related arenas, provided the support they needed to be more productive,
and enhanced public interest in contemporary artistic endeavors. The entire culture
benefitted. Indeed, there are scientific studies suggesting that widespread interest
and experience in art, music, dance, dramatics, or other related endeavors, whether
by making or doing things or by experiencing the work of others, is beneficial to
the well-being, longevity, and brain health of everyone.23

Unfortunately for society as a whole, the FAP, like other New Deal programs,
fell by the wayside during and shortly after World War II. Public opposition to
government support of the arts as socialist and wasteful took its toll.24 By 1943,
the great experiment ended. But the FAP had an enormous long-term impact on the
survival, acceptance, and continuing appeal of mid-twentieth century and later art
movements in American life.25 The increasing numbers of people now streaming
to major art museums in large cities across the country to see both traditional works
as well as new and contemporary creations is a testament to the dam-breaking
impact of the FAP.26 It is those lessons that must be taken to heart in framing
new rules about the display of art to the general public and crafting public support
for increased access to the arts.27 The issue is deemed to be so important by the

23 See Christina Caron, How the Arts Can Benefit Your Mental Health (No Talent Required), N.Y. Times
(May 22, 2023), https://www.nytimes.com/2023/05/22/well/mind/art-mental-health.html [https://perma.cc/
ZS67-5F8W].

24 Grieve, supra note 18, at 163–66.
25 The story of the FAP’s ending may be found in Grieve’s book The Federal Art Project and the Creation

of Middlebrow Culture. See Grieve, supra note 18, at 163–80.
26 American artists were not the only souls benefitted by the change in cultural understandings generated

by the FAP and other modern currents in American life. Pablo Picasso’s long struggle to gain a foothold
in American culture finally gained traction in the 1930s as well. For more details on Picasso’s rise to
success, see generally Hugh Eakin, Picasso’s War: Howe Modern Art Came to America (2022). Eakin’s
book was very favorably reviewed by Phillip Lopate. See Phillip Lopate, Picasso & Company: The Artists
Who (Finally) Conquered America, N.Y. Times (July 16, 2022), https://www.nytimes.com/2022/07/16/
books/review/picassos-war-hugh-eakin.html [https://perma.cc/9JCC-VQLC]. Among other things, Eakin
describes the critical work of Alfred Barr, the first director of the Museum of Modern Art, who not only
was instrumental in Picasso’s eventual success in America, but also mounted the first exhibition of work
created under the auspices of the FAP. Eakin, supra, at 195–201; see also Cahill, supra note 21, at 17.

27 It is intriguing that there is continuing interest in programs to provide stipends and support to
the arts, both in America and around the world. See Alex Marshall, Ireland Asks: What if Artists

https://www.nytimes.com/2023/05/22/well/mind/art-mental-health.html
https://perma.cc/ZS67-5F8W
https://perma.cc/ZS67-5F8W
https://www.nytimes.com/2022/07/16/books/review/picassos-war-hugh-eakin.html
https://www.nytimes.com/2022/07/16/books/review/picassos-war-hugh-eakin.html
https://perma.cc/9JCC-VQLC
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international community that a right to enjoy the arts has been included in The
Universal Declaration of Human Rights.28 Article 27 provides: “Everyone has the
right freely to participate in the cultural life of the community, to enjoy the arts and
to share in scientific advancement and its benefits.”29 Finding ways to fulfill this
lofty international norm inspired the writing of this project.

B. Introduction: Roadblocks to Enhancement of Art Displays

Two recent news stories about large donations of two-dimensional art to major
museums stimulated my initial recognition of the deep complexity involved in
describing the extent of art in hiding, the sorts of restrictions often imposed on
display of creativity, the large array of relevant institutions, and the challenges
to refashioning common understandings. The first story told of an incredible
collection that was eventually widely distributed to museums with no admission
charge—one institution in each state. This heart-warming story did lead to
widespread distribution of fine art to sometimes underserved areas; it did not,
however, lead to the bulk of the huge collection routinely being on public view.
Its large beneficial impact resulted from the decision by the collection’s owners to
make their assemblage of art available to many institutions that did not house major
collections. The result was broad access by segments of the public not typically
exposed to the largely minimalist and conceptual artwork they accumulated. The
second tale described a large group of paintings and other works by one famous
artist quite generously donated with restrictions in 2022 to and accepted by the
Metropolitan Museum of Art (“Met”) in New York City. The Met, of course,
is one of the largest and most important institutions in the world; the enormity
of its collection makes it impossible to fully display its collection, even in the
huge building it occupies. The first story suggests that important art need not be
squirreled away in the vaults of large collectors; the second suggests that it does.
Both present instances where public access to art was simultaneously expanded

Could Ditch Their Day Jobs?, N.Y. Times (Mar. 23, 2023), https://www.nytimes.com/2023/03/23/arts/
ireland-basic-income-artists.html [https://perma.cc/36UP-NGCJ]. Marshall notes that similar efforts are
afoot in New York, California, and Minnesota. These efforts are in addition to the small amount of financial
assistance provided by the National Endowment for the Arts. See Nat’l Endowment for the Arts,
https://www.arts.gov [https://perma.cc/AJ8R-CHLS].

28 See Jonathan M. Barrett, Under the Aspect of Eternity: The Human Right to Enjoy the Arts, 45 Colum.
J.L. & Arts 371, 372 (2022).

29 G.A. Res. 217 (III) A, Universal Declaration of Human Rights (Dec. 10, 1948) (emphasis added).

https://www.nytimes.com/2023/03/23/arts/ireland-basic-income-artists.html
https://www.nytimes.com/2023/03/23/arts/ireland-basic-income-artists.html
https://perma.cc/36UP-NGCJ
https://www.arts.gov
https://perma.cc/AJ8R-CHLS
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and restricted. Together, they strongly suggest that private generosity, even of the
loftiest sort, is unable to meet the needs for increased access to art.

Story #1: The Vogel Collection. In 2009, a remarkable documentary entitled
Herb and Dorothy was released.30 Herb Vogel worked in a New York City post
office; his wife, Dorothy Vogel, was employed by the Brooklyn Public Library.
Over a period of forty-five years, they lived on Dorothy’s salary and spent Herb’s
salary on art. They couldn’t house large pieces in their small apartment. Nor
could they afford expensive works. But they had a good eye for up-and-coming
talent. They managed to house what developed into a large collection in their
small, rent-controlled apartment on the east side of Manhattan. The Vogels became
well-known visitors at New York gallery openings and, over time, at artists’
studios, often buying drawings, prints, collages, and paintings by new, unknown, or
emerging artists. By the early 1990s their huge collection included “the work of Sol
LeWitt, Donald Judd, Richard Tuttle, Robert Mangold, Lynda Benglis and dozens
of other artists who would come to represent the crème de la crème of Minimalist
and Conceptual art.”31 They typically didn’t buy well-known work; they bought
“what they liked.”32

Their apartment became so crammed that they ran out of room for more works
in closets, under beds and furniture, behind dressers, in stacked piles, or hanging
on or leaning against walls. After much thought and discussions with a number of
institutions, they decided to transfer the entire collection to the National Gallery
of Art in Washington, D.C. They did so because of the institution’s importance to
the nation, its lack of an admission fee, and a policy of not selling their works.

30 Herb and Dorothy: About the Documentary, PBS, https://www.pbs.org/independentlens/
documentaries/herb-and-dorothy/ [https://perma.cc/36NW-RCFN]; Nathan Lee, Studio, Apartment,
N.Y. Times (June 4, 2009), https://www.nytimes.com/2009/06/05/movies/05herb.html [https:
//perma.cc/M543-W9HT]; Miriam Bale, Sharing the Bounty of Priceless Art, N.Y. Times (Sept. 12,
2013), https://www.nytimes.com/2013/09/13/movies/herb-dorothy-50x50-tracks-the-vogel-collection.html
[https://perma.cc/7Y3H-9XCR]. As of this writing, it is available on YouTube. See Digitized,
Herb and Dorothy, YouTube (Apr. 10, 2022), https://www.youtube.com/watch?v=RnYcPLLiGFk
[https://perma.cc/Q9QJ-VTNK].

31 Lee, supra note 30.
32 See Sara Rimer, Collecting Priceless Art, Just for the Love of It, N.Y. Times (Feb. 11, 1992),

https://www.nytimes.com/1992/02/11/nyregion/collecting-priceless-art-just-for-the-love-of-it.html
[https://perma.cc/B7YR-3U8Z]; Vogel, Dorothy (1935—), Encyclopedia.com, https://www.
encyclopedia.com/women/encyclopedias-almanacs-transcripts-and-maps/vogel-dorothy-1935 [https:
//perma.cc/3VUD-MU2P].

https://www.pbs.org/independentlens/documentaries/herb-and-dorothy/
https://www.pbs.org/independentlens/documentaries/herb-and-dorothy/
https://perma.cc/36NW-RCFN
https://www.nytimes.com/2009/06/05/movies/05herb.html
https://perma.cc/M543-W9HT
https://perma.cc/M543-W9HT
https://www.nytimes.com/2013/09/13/movies/herb-dorothy-50x50-tracks-the-vogel-collection.html
https://perma.cc/7Y3H-9XCR
https://www.youtube.com/watch?v=RnYcPLLiGFk
https://perma.cc/Q9QJ-VTNK
https://www.nytimes.com/1992/02/11/nyregion/collecting-priceless-art-just-for-the-love-of-it.html
https://perma.cc/B7YR-3U8Z
https://www.encyclopedia.com/women/encyclopedias-almanacs-transcripts-and-maps/vogel-dorothy-1935
https://www.encyclopedia.com/women/encyclopedias-almanacs-transcripts-and-maps/vogel-dorothy-1935
https://perma.cc/3VUD-MU2P
https://perma.cc/3VUD-MU2P
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They were paid for it, but only in a modest amount dramatically below the actual
market value.33 The Vogels had no interest in selling the collection for the seven
figures many said it would easily produce at auction. Rather, they wanted to
“give back” their collection to the nation that had allowed them to live a full, if
intentionally humble, life. The National Gallery arranged to carefully package the
entire collection into appropriate acid-free art files, containers, and crates, and to
load it onto five(!) large semi-trailer trucks for transport to the nation’s capital.

After the gallery curators unpacked, cataloged, and appropriately stored the
works, they evaluated the massive assemblage and concluded that it was impractical
for the museum to permanently house and manage, let alone display, the entire
collection in the museum’s facilities. With the full agreement of Herb34 and
Dorothy Vogel, a decision was made to send 2,500 works, in fifty groups of about
fifty pieces each, to fifty museums, one in each state.35 The rest remained at
the National Gallery. The recipient institutions agreed to display the works they
received for a time after they arrived and if they ever transferred them, to do so
only as a complete group. The generosity of Herb and Dorothy was a remarkable
display of sensitivity to the cultural and educational need for art to be available
to a large cross-section of people all across the country. The documentary film,
along with its sequel on the distribution of the collection around the nation,36

presented a remarkable portrayal of this gentle, unassuming, beautiful couple.37

33 Rimer, supra note 32.
34 Herb died in 2012. Bale, supra note 30.
35 See Anabeth Guthrie, The Dorothy and Herbert Vogel Collection: Fifty Works for Fifty States, A

National Gift Program of Contemporary Art is Launched by the National Gallery of Art, The National
Endowment for the Arts, and The Institute of Museum and Library Services, Nat’l Gallery of Art (Apr.
11, 2008), https://www.nga.gov/press/2008/2008-vogel50x50.html [https://perma.cc/6MR3-8JKU]. A link
listing the fifty museums receiving parts of the collection is available on this page. To view the entire
collection of distributed works, see Vogel 50X50, https://vogel5050.org [https://perma.cc/558T-N9DK].
The story of the distribution of the Vogel collection around the country is told in some detail in The Dorothy
and Herbert Vogel Collection: Fifty Works for Fifty States (Don Ball ed., 2008). The impressive
volume also contains images of many of the works now housed in each state. They are presented alphabetically
by the name of the state where they are located.

36 The sequel, Herb and Dorothy 50x50, about the distribution to the fifty museums, was
created by the same documentary filmmaker as the original. See Miriam Bale, Sharing the
Bounty of Priceless Art, N.Y. Times (Sept. 12, 2013), https://www.nytimes.com/2013/09/13/movies/
herb-dorothy-50x50-tracks-the-vogel-collection.html [https://perma.cc/AVR9-6JJZ].

37 I have watched both films. I also had the good fortune to spend time with Dorothy Vogel. As the credits
rolled for the first film, a note of thanks appeared suggesting that Herb Vogel was the brother of someone I

https://www.nga.gov/press/2008/2008-vogel50x50.html
https://perma.cc/6MR3-8JKU
https://vogel5050.org
https://perma.cc/558T-N9DK
https://www.nytimes.com/2013/09/13/movies/herb-dorothy-50x50-tracks-the-vogel-collection.html
https://www.nytimes.com/2013/09/13/movies/herb-dorothy-50x50-tracks-the-vogel-collection.html
https://perma.cc/AVR9-6JJZ
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They participated in the process of selecting the places where their collection went,
personally visited many of the institutions, and met with visitors at a number of
opening receptions. Their willingness to distribute their collection so widely was
profoundly important and moving beyond words.

Story #2: The Guston Collection. At the other end of the donative spectrum
is the 2022 gift by Philip Guston’s daughter, Musa Guston Mayer, of a collection
of two hundred and twenty pieces from her personal collection, all by her famous
artist father, to the Met in New York City.38 This certainly was not the first major
gift of art to the Met. The collection has largely been built by the generosity of
wealthy collectors of art, including some with less than savory reputations.39 This
gift, however, raised concerns rarely publicly voiced over the years. Roberta Smith,
the well-known art critic of the New York Times, wrote a trenchant and critical
article about the donation, pondering the wisdom of concentrating so much art
created by one person, as well as so much art from many sources, in one institution:

How much is too much? It’s a question that consumers should ask
themselves every time they shop, build or step onto a fuel-guzzling jet.

It is also a question that museums might raise before adding works
of art to their collections. This does not seem to have happened when
the Metropolitan Museum of Art decided to accept 220 works by the
celebrated—and prolific—American painter Philip Guston (1913-1980)
from the personal collection of his daughter, Musa Guston Mayer.

The gift came with a big bright bow: Mayer and her husband,
Thomas, are also giving the museum $10 million to establish the Philip

knew well in the early 1970s, long before I moved back to New York City in 2008 from Washington, D.C.
After getting in touch with her, we had several meals together with Dorothy. The visits completely confirmed
the sensitivity and accuracy of the documentaries.

38 See The Met Announces Transformative Gift of 220 Works by Philip Guston from the Collection of
Musa Mayer—the Largest Single Collection of Works by the Important American Artist, Metro. Museum
of Art (Dec. 22, 2022), https://www.metmuseum.org/press/news/2022/philip-guston-gift [https://perma.
cc/7BPE-JU4S].

39 The story is well told in a comprehensive and compelling history of the museum: Michael Gross,
Rogues’ Gallery: The Secret History of the Moguls and the Money that Made the Metropolitan
Museum (2009).

https://www.metmuseum.org/press/news/2022/philip-guston-gift
https://perma.cc/7BPE-JU4S
https://perma.cc/7BPE-JU4S
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Guston Endowment Fund to support Guston scholarship, which will
instantly make the museum the world’s center for Guston studies.40

The gift terms also required the Met to place at least twelve of the works on
display at all times for the next fifty years, regardless of how that would crimp the
museum’s ability to properly show a broad range of other twentieth and twenty-first
century American artistic styles in the limited amount of space devoted to recent
time periods in their sprawling complex of galleries.41 The requirement that a small
segment of the gift be displayed at all times is therefore a mixed blessing. On the one
hand, it is wonderful that museum visitors will always be able to see some Guston
works. On the other hand, it is not clear that using such a significant share of wall
space for one artist’s work allows for the fair management of the museum’s modern
collection. The Vogel gift was also a mixed blessing. The broad distribution of the
works was an amazing decision. But the Vogel gift need not be on long term display
either in whole or in part anywhere. The National Gallery is not obligated to show
any of the collection to the public; nor are the fifty recipient museums around the
country obligated to display their images after a first post-arrival exhibition.

The entire Met collection consists of over one and one-half million objects.42

Despite the huge size of the museum building, it can display only a tiny portion
of the collection at any given point in time. Gallery space for fairly recent work
is especially limited, though plans to expand the areas devoted to such work are
afoot.43 May, Roberta Smith asks, such an institution responsibly accept such a
huge number of items by one artist, regardless of how important that creative soul
may be? In the absence of the presentation of a significant Guston retrospective

40 Roberta Smith, The Philip Guston Hoard, A Boon of Overkill?, N.Y. Times (Jan. 23, 2023), https://www.
nytimes.com/2023/01/23/arts/design/philip-guston-met-museum.html [https://perma.cc/9996-MQNF].

41 According to one source, the Met has the largest square footage display area of any museum in the world,
though not the largest collection. That honor goes to the Hermitage Museum in St. Petersburg. The Louvre is
also huge, though it matches neither the Met nor the Hermitage in collection size. The Met has over 2.5 million
objects; and the Hermitage has over 3 million. Rosie Lesso, What are the Largest Museums in the World?,
The Collector (Dec. 2, 2022), https://www.thecollector.com/what-are-the-largest-museums-in-the-world/
[https://perma.cc/6CJC-67UG].

42 Max Hollein, Building and Caring for the Met Collection, Metro. Museum of Art (Feb. 17, 2021),
https://www.metmuseum.org/blogs/now-at-the-met/2021/building-and-caring-for-the-met-collection
[https://perma.cc/AD6B-MAYZ].

43 Robin Pogrebin, With $125 Million Gift, Met Museum Jump-Starts New Modern Wing, N.Y. Times
(Nov. 30, 2021), https://www.nytimes.com/2021/11/30/arts/design/met-museum-modern-wing-gift.html
[https://perma.cc/76XW-48A8].

https://www.nytimes.com/2023/01/23/arts/design/philip-guston-met-museum.html
https://www.nytimes.com/2023/01/23/arts/design/philip-guston-met-museum.html
https://perma.cc/9996-MQNF
https://www.thecollector.com/what-are-the-largest-museums-in-the-world/
https://perma.cc/6CJC-67UG
https://www.metmuseum.org/blogs/now-at-the-met/2021/building-and-caring-for-the-met-collection
https://perma.cc/AD6B-MAYZ
https://www.nytimes.com/2021/11/30/arts/design/met-museum-modern-wing-gift.html
https://perma.cc/76XW-48A8
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exhibition at some point in the future, the bulk of the donation will remain hidden
away all the time. In addition, Smith noted:

Accepting so many free Guston paintings flies in the face of the
challenge that many museums face right now to redefine their missions
in the wake of the Black Lives Matter movement. Practically, and
symbolically, it takes up too much of the oxygen in the room. To broaden
their collections and audiences, museums should be seeking to avoid,
not reinforce, the so-called master narrative that has largely excluded the
achievements of women and artists of color.

This is also a period when museums are seen as overstocked treasure
houses. Careful consideration should be given to how many artworks
museums assume responsibility for. It would seem the last thing the
Met needs is an enormous monument to an exemplar of America’s most
famous art movement.44

These two stories display a small part of the depth of issues frustrating
efforts to make art widely visible. The Vogel collection’s distribution was designed
to spread the wealth among many institutions, including an array of “minor”
collections in locations lacking notable museums, while not requiring that the
pieces be publicly displayed on a regular basis. Indeed, the National Gallery of
Art retained over 1,500 items from the collection. It is impossible for the museum
to display that number of pieces simultaneously. They have neither the inclination
nor the space. The museum simply has an informal policy to always have a few
of the pieces from the collection on public view.45 Similarly, the addition of
a large number of Guston works, some of which must always be on view, to

44 Smith, supra note 40.
45 On April 5, 2023, I spoke on the phone for about half an hour with Emily Ann Francisco, a Curatorial

Assistant at the National Gallery of Art, about the status of the Vogel collection and other matters. She
confirmed the statements made in the text. In addition, she noted that the museum has a set policy to regularly
bring portions of the collection in storage out for public viewing on a rotating basis. In addition, some works
in storage are brought out for special exhibitions. Given the size of the collection, a number of works are
stored off-site; the facilities on the mall are unable to continually handle the entire mass of work. In addition,
works on paper and other fragile works must be kept out of the light most of the time. That issue restrains the
ability to publicly display a large portion of the Vogel collection. The museum also does not have any ability
to allow visitors to roam in storage areas to see art. The Gallery does have a large and growing visibility online
that is easily accessible at Nat’l Gallery of Art, www.nga.gov [https://perma.cc/R7GS-7EQ3]. Access to
the portion of the Vogel collection distributed around the country may be seen online. Vogel 50X50, https:
//vogel5050.org [https://perma.cc/2QY7-K5Q3]. Much of the rest of the Vogel collection is also available

www.nga.gov
https://perma.cc/R7GS-7EQ3
https://vogel5050.org
https://vogel5050.org
https://perma.cc/2QY7-K5Q3
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the already massive hoard of art owned by an organization incapable of fully
housing, let alone simultaneously displaying, a significant segment of its now
extant collection, makes it virtually impossible for all of the Guston works to
be shown simultaneously, either at the museum or elsewhere.46 Though, as these
two stories suggest, some of the display issues involve practical limitations on the
ability of institutions to regularly display the entire donated collections, other very
important constraints also operate. That exploration follows.

C. Legal and Statutory Constraints

Taking the need for widespread public visibility of art seriously is also
significantly constrained by the present structure of American law and the nation’s
long history of art collecting. Despite the need to support the arts and to generate
widespread access to the beauty, disturbance, reorientation, stimulation, intensity,
and controversy it generates, deeply embedded cultural structures and misdirected
economic incentives hide too much art from public view. Neither extant intellectual
nor personal property laws provide any obvious clues about what, if anything,
should be done to enhance the public’s ability to see art and to limit the scope
of art caching. The problems are accentuated by the terms of copyright law that
are thought to make it virtually impossible for artists to regain control over display
of works after they leave their studios and fall into the hands of purchasers and
successor owners. While both copyright and property law give artists and copyright
holders a significant degree of control over decisions to display works in their
possession prior to transfer,47 it does not explicitly provide them with authority
to compel others owning their works to make them available for viewing, whether

online. Collection Search Results, Nat’l Gallery of Art, https://www.nga.gov/collection-search-result.
html?donorList=992&donorObj=98947 [https://perma.cc/PBK5-PGJZ].

46 And, of course, a number of such large-scale gifts are made every year to museums all over
the world. The Roy Lichtenstein Foundation recently made such a gift to five different museums. See
Maximilı́ano Durón, Roy Lichtenstein Foundation Donates 186 Artworks to Five Museums Ahead of
Artist’s Centennial, ARTnews (June 1, 2023, 1:43 PM), https://www.artnews.com/gallery/art-news/photos/
roy-lichtenstein-centennial-museum-donations [https://perma.cc/6GH9-N5NR]. The gift partially went to
two small museums. The recipients included Colby College Museum of Art in Waterville, Maine; the Nasher
Museum of Art at Duke University in Durham, North Carolina; the Los Angeles County Museum of Art in
Los Angeles, California; the Whitney Museum in New York, New York; and the Albertina in Vienna, Austria.

47 17 U.S.C. § 106(5) states that the owner of a copyright “has the exclusive right to . . . display the
copyrighted work publicly.” But ownership of the intellectual property rights in a work of art are treated
separately from private ownership rights in an art object. 17 U.S.C. § 202 provides:

https://www.nga.gov/collection-search-result.html?donorList=992&donorObj=98947
https://www.nga.gov/collection-search-result.html?donorList=992&donorObj=98947
https://perma.cc/PBK5-PGJZ
https://www.artnews.com/gallery/art-news/photos/roy-lichtenstein-centennial-museum-donations
https://www.artnews.com/gallery/art-news/photos/roy-lichtenstein-centennial-museum-donations
https://perma.cc/6GH9-N5NR
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it be by a small group or by the general public. Finding pathways for compelling
art owners—whether private or public—to bring works they own into public view
is the central goal of this article.

The statute appears to provide on its face that copyright in a work of art
remains with its artist and the artist’s successors in interest for the copyright term,
which is typically life of the artist plus seventy years,48 unless the copyright is
specifically transferred in writing.49 To effectuate the authority of copyright owners
over display of their creations, the act grants an “exclusive right” to a copyright
owner “to display the copyrighted work publicly.”50 Personal property rights in art
held by artists prior to disposition also give them physical control over private and
public display.

But those apparently large grants of authority are undermined by two critical
statutory exceptions to the artist’s control over public access. First, the act provides
that “the owner of a particular copy”51 of an art object “is entitled, without the
authority of the copyright owner, to display that copy publicly . . . to viewers
present at the place where the copy is located.”52 In addition, this provision of the

Ownership of a copyright, or of any of the exclusive rights under a copyright, is distinct from
ownership of any material object in which the work is embodied. Transfer of ownership of any
material object, including the copy or phonorecord in which the work is first fixed, does not
of itself convey any rights in the copyrighted work embodied in the object; nor, in the absence
of an agreement, does transfer of ownership of a copyright or of any exclusive rights under a
copyright convey property rights in any material object.

48 17 U.S.C. § 302.
49 17 U.S.C. § 204(a).
50 17 U.S.C. § 106(5).
51 In the case of works of art, this phrase applies to the single copy typically created by an artist. Prints,

photographs, and other creative formats, of course, present a broader array of options.
52 17 U.S.C. § 109(c). This provision may not include the full panoply of public display encompassed by

the definition of public display in 17 U.S.C. § 101. That section provides:

To perform or display a work ‘publicly’ means—

(1) to perform or display it at a place open to the public or at any place where a substantial
number of persons outside of a normal circle of a family and its social acquaintances is gathered;
or

(2) to transmit or otherwise communicate a performance or display of the work to a place
specified by clause (1) or to the public, by means of any device or process, whether the members
of the public capable of receiving the performance or display receive it in the same place or in
separate places and at the same time or at different times.
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copyright code, when read together with the personal property rights of art owners,
is generally thought to allow the non-artist owner of a work control over loaning a
work for exhibition, holding a work in a non-public way, or storing it in a location
of the owner’s choosing. In all of these settings, the property owner effectively may
determine the place where the work “is located.”

Second, the statute provides that “the owner of a particular copy . . . or any
person authorized by such owner, is entitled, without the authority of the copyright
owner, to sell or otherwise dispose of the possession of that copy.”53 While this
provision does not deal specifically with display rights, it does allow an owner
to transfer an artwork to anyone without regard to the desires of the artist, the
successor copyright owner, or the intentions of the new owner to display or not
to display the work. Given the statutory language, there is no apparent way for the
copyright holder to object if a work is transferred to a party unlikely to ever display
it. These results, it is thought, take precedence over the exclusive public display
rights held by the copyright owner. And once a copyright finally expires, there are
no statutory or other limitations on the ability of the possessor of a work of art to
decide where and when to display it.54

Finally, the copyright statute itself understandably, though perhaps perversely,
places significant limitations on the ability of non-copyright owners holding works
still protected by the statute to actually display them online. The copyright statute’s
definition of “display” includes online views.55 A number of important museums,

§ 109(c) encompasses only public display at the places where the work “is located,” while the § 101 definition
may also include widespread forms of electronic or other methods of display transmitted to other locations.
Whether § 109(c) encompasses the broad meaning of the § 101 definition is unclear. The addition at the end
of the phrase “or to viewers at locations other than where the place where the work is located” would clearly
broaden it.

53 17 U.S.C. § 109(a). This “first sale” doctrine may well bar use of any contractual provision restricting
the right of the owner of an artwork to freely transfer it. See Close v. Sotheby’s, Inc., 894 F.3d 1061, 1070
(9th Cir. 2018).

54 And note well that variations on this theme apply to other types of work beyond the fine arts. 17 U.S.C.
§ 109(c) applies to any copy of a work listed in 17 U.S.C. § 106(5), which reads: “literary, musical, dramatic,
and choreographic works, pantomimes, and pictorial, graphic, or sculptural works.” Sculpture—typically
made in single copies—is obviously the most similar to painting. But successor owners of other sorts of
works are under no obligation to display the copies they own.

55 The definition of “display” of a work in 17 U.S.C. §101 “means to show a copy of it, either directly or
by means of a film, slide, television image, or any other device or process or, in the case of a motion picture
or other audiovisual work, to show individual images nonsequentially.”
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including the Met, have recently created continually enlarging web displays of
significant portions of their collections.56 But these changes are limited both by the
willingness of museums to develop extensive online systems and their inability to
place works still protected by copyright online without permission from the artist
or the successor copyright holder. Though museums have the right to physically
display all the works in their collections on their institutional walls at the place
where they are located, including works in copyright, they need the permission of
copyright holders to make digital copies of such works and display them online.57

The origins of this rule are perfectly understandable. Allowing widespread
display of all sorts of work is a common way for copyright holders trying to
monetize their creativity. It is a form of advertising. Use of that marketing
strategy, standard thinking goes, should be in the hands of the copyright holder.
Breaking through this constraint to encourage more widespread online visibility of
contemporary artistic works no longer held by the copyright owner is an important
problem to resolve. In any case, museum internet presence today is typically limited
to works no longer protected by copyright law. Therefore, none of the collections
of the Met, the National Gallery of Art, the Museum of Modern Art, the Chicago
Art Institute, the Philadelphia Museum of Art, the Boston Museum of Fine Arts,
the Houston Museum of Fine Arts, the Los Angeles County Museum of Art, or
any other major museum are fully displayed online. In addition, an array of other
American institutions has a small or non-existent online presence for any of their
holdings.

As a result of the underlying legal structure, a museum, business, individual,
or other entity owning a painting or sculpture, famous or not, is treated as having the
right to decide whether to display it where it is located, even over the objections of

56 Google maintains a massive listing of online museums, now numbering over 2,000. See
Collections, Google Arts & Culture, https://about.artsandculture.google.com/partners/ [https://perma.cc/
DAY6-78LS]. Those portions of museum collections still covered by copyright law may not be displayed
online without permission of the copyright owner or a justifiable claim of fair use, because of the owner of
the intellectual property retains the right to reproduce the works. See 17 U.S.C. § 106(1).

57 See 17 U.S.C. § 106(1), (2). This puts aside for the moment the issue of displaying online images as
they look on gallery walls where they are located. See infra note 93.

https://about.artsandculture.google.com/partners/
https://perma.cc/DAY6-78LS
https://perma.cc/DAY6-78LS
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the artist,58 or to not display it at all.59 Nor is it thought that a copyright owner
may compel the property owner to display the work online. Works of art may
therefore become perfect collectables—secure assets with hopefully increasing
value—rather than cultural markers worthy of widespread viewing and admiration
by the general public.60 They may be symbols of aesthetic understandings and
admirable teaching vehicles, but there are often neither audiences granted the
ability to appreciate such cultural attributes nor controls on where the property
owner may keep it.61

Are there ways to break through the legal and cultural constraints? That is the
question the rest of this article explores. What follows are observations about the
various types of settings in which art may be hidden, suggestions about a variety
of ideas to allow artists greater control over the display of their creations and about
techniques for distributing collections across underserved geographic areas, as well
as discussion of the practical limits to enhancing display.

58 There are extremely narrow exceptions to this statement provided by the moral right provisions in 17
U.S.C. § 106A(a). An artist may claim to the author if an item is improperly displayed, to disclaim authorship
of a mutilated work, or to prevent mutilation or destruction of a work in some circumstances.

59 While the owner of a painting generally controls the location of display under 17 U.S.C. § 109(c), other
attributes of the display right, such as the making of posters or using images in publications, remain with the
copyright owner. For purposes of this article, however, that is only a minor limitation. The discussion here is
about public display of the actual object, not ancillary rights that fail to allow viewers to see a full unobstructed
view of the actual work. The problems raised here may be more pronounced for two-dimensional works than
for three-dimensional pieces. The latter are typically, though certainly not always, bulkier and therefore more
costly to store.

60 A quite recent example was the record setting auction sale of the Klimt painting Dame mit Fächer
(Lady with a Fan) for well over $108,400,000 by the London branch of Sotheby’s. The buyer was an
unidentified collector in Hong Kong and the painting presumably will disappear from public view. That
contrasts notably with the purchases of other Klimt works by Ronald Lauder, who put them on permanent
display at the Neue Gallery in New York City. Oscar Holland & Jacqui Palumbo, Klimt’s ‘Last Masterpiece’
Sells for Record-breaking $108.4 Million, CNN (June 27, 2023, 2:43 PM), https://www.cnn.com/style/
klimt-portrait-sothebys-auction-record-dame-mit-facher/index.html [https://perma.cc/F2F4-XABE].

61 A perhaps all too common story has recently been told about a Van Gogh that has disappeared into
the collection mists. See Michael Forsythe, Isabelle Qian, Muyi Xiao & Vivian Wang, The Mystery of
the Disappearing van Gogh, N.Y. Times (May 29, 2023), https://www.nytimes.com/2023/05/29/world/asia/
van-gogh-china-buyer.html [https://perma.cc/V8UH-C38N].

https://www.cnn.com/style/klimt-portrait-sothebys-auction-record-dame-mit-facher/index.html
https://www.cnn.com/style/klimt-portrait-sothebys-auction-record-dame-mit-facher/index.html
https://perma.cc/F2F4-XABE
https://www.nytimes.com/2023/05/29/world/asia/van-gogh-china-buyer.html
https://www.nytimes.com/2023/05/29/world/asia/van-gogh-china-buyer.html
https://perma.cc/V8UH-C38N
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II
Art ©aches

Art caches—collections in storage—are housed in different settings for a
variety of reasons. The bulk of them are in either private collections or museum
facilities. The works in private hands tend to be located in personal living and
workspaces or in storage facilities. The art in personal spaces may be seen by
those living or working there, or by visitors, but typically are closed off to the
general public. The items in storage may well be in settings where no one sees
the works for very long periods of time. Those places may be used either because
the owners are out of room in their more standard personal spaces or because the
owners see the works as investment assets62 rather than aesthetically alluring items
appropriate for viewing by human eyes.63 In a small proportion of settings, wealthy
collectors have opened their homes for public viewing or constructed or remodeled
older buildings to house their collections and make them easily accessible to the
general population. There are a number of examples of such facilities, including
the Kreeger Museum in Washington, D.C.,64 the Rubell Museum sites in New
York and Miami, the Margulies Collection at the Warehouse and other institutions
in Miami, Florida,65 and a host of others across the nation and world.66 In such
settings, personal collections take on the characteristics of a museum while often

62 Abby Schultz, Art Is a Rising Focus for Wealth Managers and Family
Offices, Barrons (Nov. 29, 2023, 4:17 PM), https://www.barrons.com/articles/
art-is-a-rising-focus-for-wealth-managers-and-family-offices-9033323b [https://perma.cc/TL6E-BSTP].

63 Some items held by private parties may also need special care due to preservation concerns, but most
items like that are probably held in museums and special collections.

64 History, The Kreeger Museum, https://www.kreegermuseum.org/about-us/history [https://perma.cc/
6ARE-JFDZ].

65 Patricia Azze, Miami’s Finest Private Art Collections, Greater Mia. Convention & Visitors
Bureau (Feb. 14, 2023), https://www.miamiandbeaches.com/things-to-do/art-and-culture/galleries/
miamis-private-art-collections [https://perma.cc/K33F-6DFY].

66 Sarah Cascone, Top 10 Private Contemporary Art Museums in the US, Artnet News
(Oct. 20, 2015), https://news.artnet.com/art-world/private-contemporary-art-museums-338126
[https://perma.cc/VW57-GVRV]; Lucy Andia, Top 10 Must-Visit Private Museums in the
USA, The Culture Trip (Feb. 11, 2022), https://theculturetrip.com/north-america/usa/articles/
top-10-must-visit-private-museums-in-the-usa/ [https://perma.cc/KCB8-963Y]; Kristina J.
Kolbe, Olav Velthuis, Johannes Aengenheyster, Andrea Friedmann Rozenbaum & Mingxue
Zhang, The Global Rise of Private Art Museums A Literature Review, Poetics, Dec. 2022,
at 1, 5, https://www.sciencedirect.com/science/article/abs/pii/S0304422X22000870 [https:
//perma.cc/BT8D-6CCB]; Kathryn Brown, Public vs Private Art Collections: Who Controls
our Cultural Heritage?, The Conversation (Aug. 11, 2017, 9:53 AM), https://theconversation.

https://www.barrons.com/articles/art-is-a-rising-focus-for-wealth-managers-and-family-offices-9033323b
https://www.barrons.com/articles/art-is-a-rising-focus-for-wealth-managers-and-family-offices-9033323b
https://perma.cc/TL6E-BSTP
https://www.kreegermuseum.org/about-us/history
https://perma.cc/6ARE-JFDZ
https://perma.cc/6ARE-JFDZ
https://www.miamiandbeaches.com/things-to-do/art-and-culture/galleries/miamis-private-art-collections
https://www.miamiandbeaches.com/things-to-do/art-and-culture/galleries/miamis-private-art-collections
https://perma.cc/K33F-6DFY
https://news.artnet.com/art-world/private-contemporary-art-museums-338126
https://perma.cc/VW57-GVRV
https://theculturetrip.com/north-america/usa/articles/top-10-must-visit-private-museums-in-the-usa/
https://theculturetrip.com/north-america/usa/articles/top-10-must-visit-private-museums-in-the-usa/
https://perma.cc/KCB8-963Y
https://www.sciencedirect.com/science/article/abs/pii/S0304422X22000870
https://perma.cc/BT8D-6CCB
https://perma.cc/BT8D-6CCB
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
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providing tax benefits to their owners.67 Stored works owned by museums and other
institutions, whether privately or publicly owned, are most likely in hiding because
the institutions lack the space to show them, the art is deemed unworthy of display
in the present aesthetic milieu, the museum has a surfeit of works representing
certain artists, eras, or movements, or the fragility of the pieces requires that they
be kept in special locations for preservation or conservation. Many museums and
libraries have special systems set up that allow for a diverse array of researchers to
study works in storage.68

The varying causes for the existence of art caches, along with the extant
legal limitations, make analysis of the hoarding issues and the potential cures
for any problems difficult and complex to explore. Questions of privacy, property
rights, and investment goals dominate standard attitudes about the personal hoards.
Interests of the public in viewing the works, if any, are difficult to legally support
and financially sustain in the present milieu.69 Attempts to control museum
collections also involve property interests, as well as the ethics and rules of
collecting and deaccessioning, the purposes for the existence of art collecting
institutions, the educational missions of museums, the impact of public funding,
and the public’s desires to experience the ability to see and think about the works in
the collections. Put together with the quite different concerns of private art owners,
these museum problems add additional complications to the discussion. Even if
limitations on the caching of artworks were to be imposed, how long should such

com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594 [https://perma.cc/
T3AM-Q5BR].

67 Abuse may also crop up. See E. Alex Kirk, The Billionaire’s Treasure Trove: A Call to Reform Private
Art Museums and the Private Benefit Doctrine, 27 Fordham Intell. Prop. Media & Ent. L.J. 869, 903–04
(2017).

68 See, e.g., Libraries and Research, Metro. Museum of Art, https://www.metmuseum.org/art/
libraries-and-research-centers [https://perma.cc/Y932-NVEM]; Study Centers, Museum of Mod. Art,
https://www.moma.org/research/study-centers/ [https://perma.cc/42ZK-B3VQ].

69 In addition, a number of the storage locations, especially for work held as assets rather than as objects
worthy of public display, are in domestic freeports or in other free trade zones often outside of the authority
of American law to control. This aspect of the problem is beyond the scope of this article. Coping with
international law and procedure and the ownership secrecy allowed by some nations raises questions far
beyond the roles of property and intellectual property law in our domestic settings. But works stored in
secure storage settings within the United States should be subject to the same reforms as those described in
this article.

https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://theconversation.com/public-vs-private-art-collections-who-controls-our-cultural-heritage-80594
https://perma.cc/T3AM-Q5BR
https://perma.cc/T3AM-Q5BR
https://www.metmuseum.org/art/libraries-and-research-centers
https://www.metmuseum.org/art/libraries-and-research-centers
https://perma.cc/Y932-NVEM
https://www.moma.org/research/study-centers/
https://perma.cc/42ZK-B3VQ


292 N.Y.U. JOURNAL OF INTELL. PROP. & ENT. LAW [Vol. 13:2

limitations exist after the death of the artists, and who should have the ability to
force art owners to make the works they own available for public viewing?

A. Museum Collections

Museums own an enormous amount of art that rarely sees the light of day.70

Instincts to amass collections, typically thought to describe librarians, also are
deeply embedded in the psyches of large institutions like the Met, as well as at
some privately created museums.71 The limitations on such institutions wishing
to deaccession art—psychic, normative, and legal—can seriously constrain their
ability to reduce the size of their rarely seen or less interesting holdings by
transferring them to museums with available display space.72 Robin Pogrebin
vividly described the issues in a recent article in the New York Times.73 She used
two charts displayed below to demonstrate the enormous scale of the problems.
The first shows the dramatic growth in the size of some major collections, and the
second shows the proportion of holdings that are publicly displayed at any given
time by such important museums. While the numbers are staggering, don’t lose
sight of the fact that almost all privately held art is not available for public viewing.
The number of privately held pieces is probably larger than the volume of stored
museum works.74 And it is also true that a significant number of privately held

70 See Robin Pogrebin, Clean House to Survive? Museums Confront Their Crowded Basements,
N.Y. Times (Mar. 12, 2019), https://www.nytimes.com/interactive/2019/03/10/arts/museum-art-quiz.html
[https://perma.cc/9B8M-UMF5]; Geraldine Fabrikant, The Good Stuff in the Back Room, N.Y. Times
(Mar. 12, 2009), https://www.nytimes.com/2009/03/19/arts/artsspecial/19TROVE.html [https://perma.cc/
A3QP-3SRK]. An institution like the Met typically displays less than ten percent of its holdings in its
buildings at any one time. See Pogrebin, supra.

71 Malcolm Gladwell has posted a fascinating audio on this subject focused on the psychology of hoarding
and its impact on the Warhol Museum and the Met. Malcolm Gladwell, Dragon Psychology 101, Revisionist
Hist. (June 18, 2020), https://omny.fm/shows/revisionist-history/dragon-psychology-101 [https://perma.cc/
S9YM-MKV7]; see also Randy O. Frost & Gail Steketee, Stuff: Compulsive Hoarding and the
Meaning of Things (2011) (describing the hoarding instincts of individuals but reflective of some of the
same instincts extant in large institutions). Librarians are often affected with the same sort of collection
instincts, though that has been reduced of late, especially by the availability of much printed material online.

72 See Meredith Ingersoll Loy, Sell the Warhol, Save the World: Deaccessioning Freedoms and Ethical
Funding Solutions for Art Museums in the United States, 90 UMKC L. Rev. 457, 480 (2021); Jorja Ackers
Cirigliana, Let Them Sell Art: Why a Broader Deaccession Policy Today Could Save Museums Tomorrow,
20 S. Cal. Interdisc. L.J. 365, 393 (2011).

73 Pogrebin, supra note 70.
74 I don’t have recent data on this, but logically it almost surely is correct. There are over 330,000,000

people in the United States. About 75% of them are age 18 or older, or about 245,000,000. Even if only 10%

https://www.nytimes.com/interactive/2019/03/10/arts/museum-art-quiz.html
https://perma.cc/9B8M-UMF5
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works are just as important exemplars of artistic quality as those in major museum
collections.

Robin Pogrebin, Clean House to Survive? Museums Confront Their Crowded Basements

Robin Pogrebin, Clean House to Survive? Museums Confront Their Crowded Basements

of them own one work of art, that means there are 24,500,000 pieces in private hands. That conclusion is
supported by a 2008 survey of the National Endowment for the Arts. The survey reported that “[i]n 2008, 20
percent of adults (46 million Americans) reported owning original art. There was no statistically significant
difference between the rate found in 2008 and the rate from the 2002 SPPA (19 percent).” Nat’l Endowment
for the Arts, 2008 Survey of Public Participation in the Arts 49 (2009) (emphasis added), https:
//www.arts.gov/sites/default/files/2008-SPPA.pdf [https://perma.cc/YC7B-WSJ4].

https://www.arts.gov/sites/default/files/2008-SPPA.pdf
https://www.arts.gov/sites/default/files/2008-SPPA.pdf
https://perma.cc/YC7B-WSJ4
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Pogrebin went on to note:

It doesn’t benefit anyone when there are thousands, if not millions, of
works of art that are languishing in storage,” said Glenn D. Lowry, the
director of the Museum of Modern Art. “There is a huge capital cost that
has a drag on operations. But more importantly, we would be far better
off allowing others to have those works of art who might enjoy them.75

The Museum of Modern Art regularly culls its collection and in 2017 sold off
a major Léger to the Houston Art Museum. Yet, it too is in the midst of another
costly renovation (price tag $400 million) to be able to exhibit more of its ever-
growing collection.76

Part of the problem is that acquiring new things is far easier, and more
glamorous, than getting rid of old ones. Deaccessioning, the formal term for
disposing of an art object, is a careful, cumbersome process, requiring several
levels of curatorial, administrative and board approval. Museum directors who
try to clean out their basements often confront restrictive donor agreements and
industry guidelines that treat collections as public trusts.

There also are unforeseen risks in relying on large collecting institutions
beyond the sheer mass of items they hold. The unwieldy nature of massive
collections generates specific risks absent in many other collection settings.
Keeping track of the collections, maintaining systems for finding proverbial needles
in haystacks when access is desired, ensuring vigilance over the condition and
integrity of the works over time, and guaranteeing security becomes more difficult
and expensive as collections grow in size. That was recently made quite clear
when a curator managed to remove 2,000 items over the last decade from storage
facilities at the famed British Museum.77 Size may not guarantee greater safety and
security than private owners and smaller museums. Dispersion of collections and
size reduction may lessen the likelihood of similarly huge thefts from occurring in
the future.

75 Pogrebin, supra note 70.
76 Pogrebin, supra note 70.
77 Jason Felch, What a Scandal at the British Museum Reveals, N.Y. Times (Sept. 16, 2023), https://www.

nytimes.com/2023/09/16/opinion/museum-artifacts-looting.html [https://perma.cc/8R78-WBQF].

https://www.nytimes.com/2023/09/16/opinion/museum-artifacts-looting.html
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1. Limitations on Dispersal and Viewing Museum Collections

The Met and most other museums may be constrained in their desire to
deaccession works for display in different settings not only by the power of their
instinct to amass collections, but also by five different sets of rules—limitations
established by the institution’s founding documents, limiting terms contained in
documents for gifts accepted by the institution,78 legal rules surrounding operation
of the legal form under which the institution operates, state statutory obligations
on non-profit organizations, and norms established by national organizations with
long histories of setting guidelines for museum operations.79

The Met was created as a non-profit corporation under a state charter adopted
by the New York General Assembly in 1870 “for the purpose of establishing and
maintaining . . . a Museum and library of art, of encouraging and developing the
study of the fine arts, and the application of arts to manufactures and practical
life, of advancing the general knowledge of kindred subjects, and, to that end,
of furnishing popular instruction and recreation.”80 The museum’s ownership
structure is unusual; the building and the land it is on in Central Park are publicly
owned while the collection is held by the museum. The institution’s obligations
flow not to the members of its governing board but to the general public; its duties
are to benefit the public not itself. Use of the term “library” in the 1870 legislation
connotes the development of a substantial array of works, perhaps inevitably
given the wealth of some city residents, leading to an enormous growth in its
holdings. Nonetheless, in recent times the Met has regularly culled its collection.81

Simply as a matter of space, it has become impractical to retain all of its pieces.
Similarly, Charles L. Venable, the director of the Indianapolis Museum of Art at

78 See the description of the gift of Philip Guston accepted recently by the Met. Metro. Museum of Art,
supra note 38.

79 A thorough review of deaccession problems, especially those that arose when the Berkshire Museum
in Pittsfield, Massachusetts, may be found in Jenny Lyubomudrova, From Museum to the Auction Block:
Regulating the Deaccessioning of Art, 42 Cardozo L. Rev. 2065, 2081 (2021). Lyubomudrova also discusses
a 1972 dispute over the planned deaccession of work by the Met to enable purchase of a valuable Velazquez
painting that led to a lengthy review of the museums practices and a promise to notify the public when the
museum planned to sell works of more than $5,000 in value. Id.

80 Metro. Museum of Art, Charter of the Metropolitan Museum of Art and Laws Relating
to It: Constitution, By-laws, Lease § 1 (1900), https://libmma.contentdm.oclc.org/digital/collection/
p15324coll10/id/157962 [https://perma.cc/3DV4-5E98].

81 Pogrebin, supra note 70.
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Newfields, recently cancelled a planned storage space expansion by taking the very
unusual step of removing from the collection works that received a grade of D or
below when rated by the staff as to whether their retention would be a “drain on
resources.”82

While the founding charter of the Met states very broad purposes and goals
for the museum, norms at other institutions may be much more constraining.
That is vividly demonstrated by a recently filed legal proceeding challenging the
desire of Valparaiso University’s Brauer Museum of Art in Indiana to sell works,
including three of its most valuable pieces by Georgia O’Keefe, Frederic E. Church,
and Childe Hassam, to raise money for improvement of the university’s first year
student dormitories.83 The dispute arose due to concerns over spending the money
raised on non-art related undertakings as well as the deed of gift for the 400
pieces originally used to establish the museum required that it would “display a
representative selection of the works of said Junius R. Sloan in a suitable place
not less frequently than once in each year.”84 The museum, however, claimed that
nothing in the donative documents established a deaccessioning policy and that
the university was free to dispose of the works. The university’s faculty voted to
oppose the planned sale, in part because members of the art faculty regularly used
the collection in their classes,85 a practice strongly supported by the cultural need
for creativity to be easily seen by the general population.86

82 Pogrebin, supra note 70.
83 Daniel Grant, Lawsuit Filed to Block University’s Sale of Georgia O’Keeffe Painting to Fund

Dormitory Renovations, Art Newspaper (Apr. 25, 2023), https://www.theartnewspaper.com/2023/04/25/
lawsuit-valparaiso-university-deaccession-georgia-okeeffe [https://perma.cc/44GJ-LQP8]. Grant notes that
similar disputes have arisen recently at other institutions, including Fisk University in Nashville, Tennessee,
Rockford College in Rockford, Illinois, Randolph College in Lynchburg, Virginia, and Brandeis University
in Waltham, Massachusetts.

84 Id. The original donor was one of the plaintiffs.
85 Angelica Villa, University Faculty Vote Against Plan to Deaccession Paintings at

Brauer Museum of Art, ARTnews (Mar. 6, 2023), https://www.artnews.com/art-news/news/
valparaiso-university-deaccession-brauer-museum-art-1234659963/ [https://perma.cc/WVU3-HKNV].

86 There certainly are counter pressures in the case of a university. Such institutions have an array of goals
and objectives, of which art education is only one. Some may claim that at times ownership of some art
objects is less critical than improving the living circumstances of attending students, especially if the dorms
at issue are noticeably rundown.

https://www.theartnewspaper.com/2023/04/25/lawsuit-valparaiso-university-deaccession-georgia-okeeffe
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While the Valparaiso dispute was recently dismissed,87 other controversies
leave a mixed picture about how severe the legal and cultural limitations are on
deaccessioning, as well as on public visibility of art. For example, a 2017 decision
by the Berkshire Museum in Pittsfield, Massachusetts to sell assets, including two
Norman Rockwell paintings, because of the institution’s dire financial condition,
caused a significant uproar in the local area and led to litigation in the New
York courts. The dispute’s outcome—sale of the two works88—demonstrated that
deaccessioning may cause a decrease rather than an increase in public access to
art in the absence of efforts by the selling museum to oversee the selection of the
ultimate buyer. One of the two works found its way to another museum while the
second, auctioned at Sotheby’s, fell into unknown hands.89

The sales by the Berkshire Museum were enmeshed not only in local and
legal controversy, but also in public opposition from major institutions setting
standards for museum operations. Both the Association of Art Museum Directors
(“AAMD”) and the American Alliance of Museums strongly criticized the sales of
the Rockwells and other works.90 The AAMD imposed sanctions on the museum
by requesting that other museums “refrain from lending works to the Berkshire
Museum or collaborating with it on exhibitions.”91 Though the AAMD rules
were modified in 2022, the museum still would have violated the new norms.
Professional Practice Rule 2.5 provides that “[f]unds received from the disposal

87 A hearing on a motion for summary judgment filed by the museum was heard on September 27, 2023.
Caitlynn Shipe, Press Release: Art Sale at Standstill, The Torch (Sept. 27, 2023), http://www.valpotorch.
com/news/article c626f186-5d75-11ee-bca3-9f062908f777.html [https://perma.cc/JTR4-XYYX]. A short
time later, the case was dismissed on standing grounds. Caitlynn Shipe, Press Release: Art Sale Lawsuit
Dismissed, Judge Rules Lack of Standing, The Torch (Oct. 27, 2023), http://www.valpotorch.com/
news/article 3c04d060-750b-11ee-8fa8-7328a984a99a.html [https://perma.cc/LU27-U56Y]. An appeal, of
course, is possible.

88 Colin Moynihan, Judge Allows Berkshire Museum to Sell Rockwell Painting and Other Works, N.Y.
Times (Apr. 5, 2018), https://www.nytimes.com/2018/04/05/arts/berkshire-museum-norman-rockwell.html
[https://perma.cc/H7AL-VMEU].

89 Deaccessioning issues also arise overseas. The Museum Langmatt in Baden, Switzerland has recently
been involved in controversy over the sale of prized Cezanne paintings. See Catherine Hickley, Amid
Criticism, a Museum Says It Must Sell Its Cézannes to Survive, N.Y. Times (Nov. 8, 2023), https://www.
nytimes.com/2023/11/08/arts/cezannes-sale-museum-langmatt.html [https://perma.cc/B484-GWUN].

90 Lyubomudrova, supra note 79, at 2066.
91 Colin Moynihan, Sanctions Are Imposed on Berkshire Museum for Sale of Artworks, N.Y. Times

(May 27, 2018), https://www.nytimes.com/2018/05/27/arts/design/berkshire-museum-sanctions-aamd.
html [https://perma.cc/2UAN-CVSX].

http://www.valpotorch.com/news/article_c626f186-5d75-11ee-bca3-9f062908f777.html
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of a deaccessioned work of art including any earnings and appreciation thereon,
may be used only for the acquisition of works of art in a manner consistent with
the museum’s policy on the use of restricted acquisition funds or for direct care of
works of art.”92 Norms like this simply enhance the collector instincts of museums
without much consideration for the need to display works to the public or for the
difficulties of operating and supporting institutions unable to manage and maintain
their collections.93

2. Techniques for Opening Museum Collections

Given the array of limitations on museum behavior, it is difficult to imagine
steps institutions could take that would significantly alter the present situation.
Most being tried have a limited impact. Enhanced online systems and open storage
facilities, for example, have provided limited steps toward wider access. Displays of
online images94 certainly cannot substitute for onsite views. They do not provide
viewers with comprehensive impressions of the works. Even if magnification of
segments of an online object are made available, the perspective gained by onsite
viewing of the entire object cannot possibly be duplicated. Large compositions,
in particular, simply “disappear” when viewed on standard desktop technology
outside of a museum. Nonetheless, online displays certainly are much better than
failing to display works in any format; and for copyright purposes they are deemed
to be public displays.

92 Membership of AAMD Approves Change to Deaccessioning Rule, Ass’n of
Art Museum Dirs. (Sept. 30, 2022), https://aamd.org/for-the-media/press-release/
membership-of-aamd-approves-change-to-deaccessioning-rule-bringing [https://perma.cc/Z285-PR4G].

93 On the other hand, a recent sale of major works by MoMA did not lead to a major controversy.
The museum’s September 2022 disposal of works by Francis Bacon, Pierre Bonnard, and others,
under its care since 1990 as part of the Paley Collection was used to endow its expansion
into digital art. See Travis Diehl, MoMA’s Daydream of Progress, N.Y. Times (Dec. 15, 2022),
https://www.nytimes.com/2022/12/15/arts/design/refik-anadol-unsupervised-moma-review.html
[https://perma.cc/VB7C-3ZDD]; Dorian Batycka, $70 Million Worth of Art That Hung in
MoMA Is Hitting the Auction Block, Artnet (Sept. 14, 2022), https://news.artnet.com/market/
70-million-worth-of-art-that-hung-in-moma-is-hitting-the-auction-block-2175230 [https://perma.
cc/WV9Q-2AP2]. Though technically this was the sale of works not owned by the museum,
they had hung at MoMA for a long term. The sale was effectively a gift. See Carlie Porterfield,
Balthus Painting Deaccessioned by the Art Institute of Chicago Could Bring as Much as
$18m at Auction, Art Newspaper (Oct. 6, 2023), https://www.theartnewspaper.com/2023/10/06/
balthus-painting-deaccessioned-art-institute-chicago-sothebys-auction [https://perma.cc/2AN8-LHTV].

94 For a summary of some of the programs, see discussion supra Part I.C.
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Another fascinating possibility for online viewing has recently appeared with
the creation of online systems allowing users to scan gallery walls, including an
ability to focus in on works hung there.95 Though it does not expand the number of
works publicly displayed for onsite, in person viewing, it does remove common
limitations on access by avoiding entrance fees and eliminating transportation
difficulties and costs. Though these systems may not always display images of
works still copyrighted, they easily could. Would this violate a copyright owner’s
right to control the making and distribution of copies of their works, or would it fall
under the right of museums to publicly display works in the place where they are
located? Public display, after all, includes the right to use online technology, but
are the images produced at the place where the work is located? Similar problems
would arise if a private owner or museum created an online system displaying
apartment rooms or galleries with art on the walls. I suspect the answer is that such
systems create copying problems under the statute, especially if the technology
allows users to enlarge the images on screen. They both create copies of works
and facilitate the making of images by users by simple copying or screen capture
techniques.96 But the answer to the statutory conundrum—especially questions
about location—is not obvious. Nor is it clear if such display systems would be
fair use.97 No one, of course, anticipated such systems when the statutory display
provisions were originally drafted.

Another solution is now provided by a few institutions that have “open-view”
storage areas allowing visitors to browse among works stored in places with sliding
or other accessible viewing systems.98 These facilities allow both for appropriate
compact storage and for actual rather than online viewing of works not on display in
regular galleries. Though lacking in the provision to museum audiences of many-

95 See, e.g., Andrea Romano, These 12 Famous Museums Offer Virtual Tours You Can Take
on Your Couch, Travel + Leisure (Apr. 27, 2022), https://www.travelandleisure.com/attractions/
museums-galleries/museums-with-virtual-tours [https://perma.cc/WU38-GUPW]; The Met 360 Project,
Metro. Museum of Art, https://www.metmuseum.org/art/online-features/met-360-project [https://perma.
cc/7D8G-DPQQ].

96 See 17 U.S.C. § 106(1) (granting the copyright holder the exclusive right to reproduce works, which
includes the making of images suitable for posting online, in addition to the right to publicly display a work).

97 Compare the cases involving thumbnails framed on screens in systems like Google Images. See, e.g.,
Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1176 (9th Cir. 2007) (finding such uses fair under 17
U.S.C. § 107).

98 See Fabrikant, supra note 70.
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sided views of a work from varying distances or perspectives, these facilities do
allow visitors to capture a reasonably direct sense of a work’s impact. A few
institutions also have arranged surprisingly wonderful exhibitions organized by
members of their staffs specifically designed to bring works out of storage for public
viewing.99 And of course, the large number of works in private collections are
completely out of public view, either in person or online. As noted in the opening
pages of this article, however, some large private collectors have made significant
efforts to put their art troves in publicly accessible museums100 or online.101

But perhaps the most intriguing system for broadening public access to art
collections operates in France. The structure of the collection and display systems
in France has allowed for an entirely different approach to making museum art
more visible to the general population. It relies on the fact that a very large portion
of the major works on French soil are part of the national collection. Major steps to
broaden public access across the nation to the enormous number of government-
owned works have been taken in recent decades. Rather than being retained in Paris,
many important works have been distributed to a significant number of institutions
scattered across the country. Creating this broad array of sites was consciously
planned to broaden public access to works of art.102 Even mobile displays housed
in large trucks roam around the country.103 Among the stated goals of establishing
the museum network was “to ensure the reception of the widest possible audience,

99 See, e.g., Stories from Storage, Cleveland Museum of Art, https://www.clevelandart.org/exhibitions/
stories-storage [https://perma.cc/KYU4-2QM6]. This site provides access to a series of videos in which
curators tell stories about their motivations for bringing a set of works into public view.

100 Important private collection museums are certainly scattered across the nation. See Sarah Cascone,
Top 10 Private Contemporary Art Museums in the US, Artnet (Oct. 20, 2015), https://news.artnet.com/
art-world/private-contemporary-art-museums-338126 [https://perma.cc/3P4F-27J5].

101 Some private collections are also online. See Sophie Haigney, Art Disappears in Private Hands.
Can Social Media Resurface It?, N.Y. Times (Aug. 14, 2019), https://www.nytimes.com/2019/08/14/arts/
design/art-collection-digital-museum.html [https://perma.cc/8WLS-ZEE6]. The most prominent website
for such collections is Collecteurs. See id.; Collecteurs, https://www.collecteurs.com [https://perma.cc/
QKB2-S5EX].

102 See National Museums: The Network of Museums with National Collections, Ministry of
Culture (June 29, 2023), https://www.culture.gouv.fr/en/Thematic/Museums/Les-musees-en-France/
The-museums-of-France/National-Museums-The-Network-of-Museums-with-National-Collections [https:
//perma.cc/TM8J-ECR2] (highlighting the 61 museums scattered across France).

103 The most notable involves the Pompidou Museum. See The MuMo x Centre Pompidou
museum truck created with Art Explora, Art Explora, https://www.artexplora.org/project/
the-mumo-x-centre-pompidou-museum-truck-produced-with-art-explora [https://perma.cc/A2UN-49KJ].
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to develop its attendance, to promote knowledge of their collections, to design and
implement educational and dissemination actions aimed at ensuring equal access
to culture for all.”104 This policy, strongly analogous to the distribution of the Vogel
collection described near the outset of this article,105 suggests one way of thinking
about how to remedy some of the difficulties of using large stand-alone institutions
as the backbone for public art viewing in a nation as large and diverse as the United
States.

The United States owns an important—but relatively small—national art
collection, which is currently housed in various Smithsonian Buildings, mostly in
Washington, D.C.106 Adopting a system here like the one in France would require
a noticeable change in attitudes about making art located in our major private and
publicly owned museums outside the Smithsonian umbrella more easily accessible.
Since most major holdings are not in government hands, Congress would have
to enact a system of federal encouragement and spending to create branches of
large museums and arrange traveling exhibitions. Large construction and building
maintenance grants should be given to entice institutions to display parts of their
collections in scattered locations under the same sort of rules proposed above and
in the proposed statutory amendment described below for privately held works.107

Legislation could also be passed to override deaccession rules by allowing for the
sale or exchange of works to an array of museums that promise to display the works
on a regular basis. Such locational shifts would emulate the way in which public
funds benefited the public during the years the FAP was extant. Of course, Congress
could also simply compel museums to show all items in their collections at least

104 National Museums: The Network of Museums with National Collections, supra note 102.
105 See supra Part I.B.
106 Only two of the national museums are not located in the Washington, D.C. area and they both are in

New York City. See Hours and Locations, Smithsonian Inst., https://www.si.edu/visit/hours [https://perma.
cc/XW4G-833Q]. Some of the collections might be dispersed, but the fine art portions of the institution’s
collections come nowhere near matching the scale of France’s national holdings. The National Gallery of Art
holds only about 150,000 objects. See About the National Gallery, Nat’l Gallery of Art, https://www.nga.
gov/about.html [https://perma.cc/4NH4-ZXRL]. The Smithsonian system includes the National Museum of
American Art, the National Portrait Gallery, the Renwick Gallery, the African Art Museum, and others. The
entire collection is smaller than many major museums scattered around the country. Collections sizes of the
various Smithsonian collections are available online. Smithsonian Collections, Smithsonian (Aug. 1, 2018),
https://www.si.edu/newsdesk/factsheets/smithsonian-collections [https://perma.cc/6YPH-5GTB].

107 See discussion infra Section II.C.1. Such a plan would almost surely have to be implemented over a
period of time.
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once a decade, or some other reasonable period of time. In short, there are ways that
the nation can emulate French policy even though most museums are not owned
by the national government and large important collections are privately held.

B. Private Collector Art ©ache Problems and Possible Solutions

Are there ways to enhance public viewing of art in privately held collections
located in the non-public living or work places, in privately created museums, or in
storage? Given the typical American predilection for allowing owners of tangible
property to do as they wish with their assets, any challenge to the “right” of art
collectors to keep their collections private will inevitably run into stiff cultural
headwinds. An art owner’s property right to control access to and possession of
their work and the copyright statute’s provision granting control over public display
of an art object where it is located to the owner of the physical asset, rather than to
the copyright owner, are typically thought to create substantial barriers to altering
traditional rules.

That view is short sighted, however. There are some issues worth exploring
in this arena. At least three paths exist to increase the frequency of public access
to privately owned works, whether hung in personal spaces or placed in storage.
First, the statutory exception to a copyright owner’s display right giving a private
property owner the privilege to publicly show art where it is located should not
continue to operate when the owner declines to display it to anyone, let alone to the
public. A new look at the statutory language is a first step toward increasing public
access to works hung in private locations visible only to a few or indefinitely stored
away out of sight. The standard construction of the statute’s grant of authority to
successor owners of art, I suggest, is vastly overstated. Second, private contracts
or other legal systems of constraint on buyers signed at the time of first sale of a
work may be used to force art owners to make works they own available for display,
either to limited or to significant numbers of people. Third, the best solution to the
dilemmas posed by privately owned hidden art is to amend the display provisions
of copyright law to grant artists more control over what happens to their work after
it leaves their studios and to grant the government the right to compel some art no
longer protected by copyright to be publicly displayed.
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1. Reconsidering the Statutory Display Provisions

As already noted, artists108 are thought not to have a right to compel private
owners of the works in which the artists hold copyright to make them available
for viewing by members of the general public. The combined abilities of non-
artist owners to exercise their property-based power to decide about display of
their personal assets and their statutory authority to publicly display work where
it is normally located are typically believed to allow removal of art from public
view at the whim of the owner. But surprisingly, the wording of the statute is quite
open to a more limited interpretation than typically thought. That, together with the
enormous public benefit gained when the access to art is widely available, suggests
that there are ways to reconstruct the presumed meanings of the statutory rules of
public display.

The code states that an owner of a physical item of art “is entitled, without
the authority of the copyright owner, to display that copy publicly . . . to viewers
present at the place where the copy is located.”109 It does not say that the owner has
the right to “control all places where a work is displayed,” or to “have unlimited
control over whether to display or not to display a work” or to “exercise complete
dominion and control over when and where a work” is displayed or to only display
it in ways that are not “public.” There certainly are “holes” left in the language
about what happens when the owner of a work elects to display it rarely or not at
all in either a private or a public location. While the statute may be construed to
include all the negative as well as the positive meanings of the statutory phrase
granting an owner the right to publicly display a work where it is “located,” that
result is not mandatory; it contradicts the apparent meaning of its language and
undermines the public purposes for displaying art.

The owner’s statutory display authority is framed as an exception to the
general rule granting copyright holders the exclusive authority to exercise dominion
over public display of works in which they hold copyrights. That exclusive authority
of the copyright owner should be construed broadly in light of the public benefits
bestowed on society by displaying rather than hiding creative works. In a setting
like this where the statutory meaning is difficult to precisely discern, the ambiguity

108 Most of this article will use the word “artist” or “artists” when discussing display rights rather than a
more verbose phrasing such as “an artist or an artist’s successors.”

109 17 U.S.C. § 109(c) (emphasis added).
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should be resolved in favor of copyright owners retaining some authority over
when and where their art is publicly displayed.110 The strong public policy reasons
for publicly displaying art as often as possible lead naturally to denying a non-
copyright holding owner of an artwork an unfettered right to not display it publicly.
Such unbounded power vested in the owner of an art object is an unwarranted and
broad expansion of the narrowly drawn statutory exception granted to an art owner
to publicly display a work where it is located.

The reality that artists’ typically unspoken intentions routinely include a
desire that their creativity be seen, and an expectation that those perusing art
gain ineffable public benefits from doing so,111 supports the conclusion that the
statutory authority of a non-copyright holding owner of a work should be construed
to include a right to control public display of art where it is located, but not an
unbounded right to refuse to publicly display art anywhere for long periods of time.

110 The original version of Section 109 was somewhat different. It read:

(a) Notwithstanding the provisions of section 106(3), the owner of a particular copy or
phonorecord lawfully made under this title, or any person authorized by such owner, is entitled,
without the authority of the copyright owner, to sell or otherwise dispose of the possession of
that copy or phonorecord. . . .

(c) Notwithstanding the provisions of section 106(5), the owner of a particular copy lawfully
made under this title, or any person authorized by such owner, is entitled, without the authority
of the copyright owner, to display that copy publicly, either directly or by the projection of no
more than one image at a time, to viewers present at the place where the copy is located.

(d) The privileges prescribed by subsections (a) and (c) do not, unless authorized by the
copyright owner, extend to any person who has acquired possession of the copy or phonorecord
from the copyright owner, by rental, lease, loan, or otherwise, without acquiring ownership of
it.

17 U.S.C.A. § 109 (1997). The statute was designed to prevent underground displays of audio-visual works.
The present version basically is directed to the same issue in simpler language that states only that the party
displaying the work publicly owns it. Id. There is no indication in any version of Section 109 that the right
of the owner to publicly display a copy also bestows the right to hide it without the knowledge or permission
of the copyright holder.

111 There are of course instances when artists prefer not to display a work in their possession at all. They
may deem the work incomplete, not worth showing, or simply bad. Such works might end up in the trash can
or stored away in their own spaces for long periods. My artist wife has sometimes left pieces in her studio for
long periods, gone back to them years after their initial creation, and reworked them until they look “right.”
Works that she has sold or otherwise transferred however are ones she is happy to have shown to others.
I suspect that sort of thing is typical. It should be an artist’s prerogative to have the most control over the
release of a work for public display, not the purchaser. It is tightly analogous to granting a novelist the power
to decide when to authorize first publication of a book.
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State personal property rules should not be allowed to override this conclusion.
It would create a significant conflict in purpose between the goals and values
of federal and state law that would force a conclusion that state law should be
preempted by the Supremacy Clause.112 The existence of a copyright holder’s
exclusive right to control public display should govern in all settings not explicitly
covered by exceptions granted to the physical owners of art.113 The refusal of an
art owner to display a work frustrates the benefits bestowed on the public when
art is publicly visible; the owner’s display interest should yield when an artist or
successor copyright owner reasonably demands that the work be publicly shown
in some fashion under the grant of an exclusive right to do so under 17 U.S.C §
106(5).114

Given the existing terms of the copyright statute and the lack of express
provisions for granting a copyright owner control over public display when the
owner of a work keeps it out of view for an unreasonably long period of time,115

the courts must fashion some fair and reasonable way of organizing the display
rights of artists and their successor copyright owners. That balance is best struck by
crafting several control mechanisms. First, if an artist’s work is initially transferred
by a gallery or other third party, the transfer agent should be judicially required to
inform the artist of the transferee’s contact information and the planned location for
the work on consummation of the sale. This is a minor imposition since the agent or
gallery would typically be paying the artist upon transfer of the work. If and when
the artist wishes to follow up to see if the work has been publicly displayed, this

112 U.S. Const. art. VI, cl. 2; see also Goldstein v. California, 412 U.S. 546, 559–60 (1972). Tightly
analogous outcomes exist in trade secret and patent law. Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470,
470 (1974); Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141, 141 (1989).

113 Also note that the statutory right to display art where it is located is not expressed as an exclusive
authority. See 17 U.S.C.A. § 109(c).

114 This conclusion flows naturally from a major 1973 preemption case decided by the Supreme Court.
Goldstein v. California, 412 U.S. 546, 551–52 (1973). In that case, California adopted a statute barring the
copying and transfer of sound recordings. At the time the case was filed, federal copyright law did not protect
against copying of records. That changed in 1972. The Court concluded that the state statute supported the
same purposes as federal copyright law by creating incentives for the creation and distribution of original
works of authorship. The lack of federal protection at the time did not negate the authority of states to enter the
field if the purposes for doing so enhanced the goals of the Intellectual Property Clause of the Constitution.
U.S. Const. art. VI, cl. 2. When, however, state law conflicts with the purposes and goals of the Constitution
as well as the terms of the copyright statute, the opposite conclusion must result.

115 This obviously would be a judgment call, but it seems that keeping a work hidden away for more than
six months to a year should be deemed unreasonable.
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information will allow for tracing inquiries to begin. Included in this legal structure
should be a requirement that each owner of a work of art divulge to the artist or
successor copyright owner the identity of a transferee of a work if it is sold or
otherwise disposed of, as well as the planned location for the work. Second, the
artist or copyright holder should be allowed to demand the right to publicly show
long hidden works for a reasonable period of time.116 The cost of display should
be the responsibility of the copyright holder, just as it was before the work was
transferred.117 The right being enforced, after all, belongs to the copyright holder
who would have managed displays prior to the transfer. Third, if the property rights
holder voluntarily places the work on public display for at least ninety days once
every three years (for example), the copyright holder might be barred from seeking
further visibility unless the work fails to reappear for another significant period of
time. Fourth, the copyright holder should be granted the right to demand that a
high-resolution digital image of a work be provided to the copyright holder if the
owner of the physical copy declines to place the work online upon request.118

2. Private Constraints on Display of Art

The complexity of the potential interplay between statutory display rights held
by copyright owners and those held by owners of objects suggests that the vagaries
of the statute will be challenging for courts alone to resolve. The problems could
be reduced or eliminated either by routine use of coherent private legal techniques
or by congressional reforms. Past efforts to control display rights privately have
largely, though certainly not completely, failed to develop into routine practices.
That tale is briefly told here. Suggestions for legislative reforms follow in a later
section of this article.

Several types of private arrangements have either been proposed or
used—selling or transferring art using contracts “running with the art,” limited

116 Again, what is “a reasonable period of time” is a judgment call. But providing a right to public display
for at least two months per year seems a reasonable compromise.

117 If an artist sells or transfers a work, then the costs of showing the work to the transferee often is borne
by the artist, either by paying for a display space or by paying a share of the price of the work to a gallery.

118 Obviously, it makes sense for artists to retain such images when they transfer a physical copy of a
work to facilitate their posting the image if they wish. At present, that right is retained by the artist unless
transferred in writing to another party. But if they don’t retain a digital copy, the possessor of the work can
easily provide one. This norm also could be enlarged to require the possessor of a work to place it online
rather than simply provide a digital copy to the artist or successor copyright holder.
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liability corporations (“LLCs”), non-fungible tokens (“NFTs”), and conceptual art.
The best-known effort to use contracts “running with the art” arose from artist
protest demonstrations at the Museum of Modern Art and other locations in the late
1960s and the related creation and widespread distribution of The Artist’s Reserved
Rights Transfer and Sale Agreement119 published in 1971 by Seth Siegelaub and
Bob Projansky. Sale via limited liability corporations or NFTs are more recently
minted ideas.120 Conceptual art became a lively and well-known transfer vehicle
in the late 1960s and 1970s and is still used. But none of these techniques has ever
become standard practice widely used by either artists or dealers.121 Each of these
arrangements and their problems are surveyed below.

2.1. Contracts Running with the Art

The Artist’s Reserved Rights Transfer and Sale Agreement (“Artist’s
Contract”) makes use of legal theories virtually identical to those widely used in
creating servitudes running with the land. The central concept generally accepted
in real property-based servitude law is fairly simple. The owner of property signs
a contract as part of the process of making a conveyance with the clearly stated
intention to create a limitation on the land binding both present purchasers and

119 Seth Siegelaub & Robert Projansky, The Artist’s Reserved Rights Transfer and Sale Agreement,
Primary Information (Feb. 24, 1971) [hereinafter “Artist’s Contract”], https://primaryinformation.org/
files/english.pdf [https://perma.cc/79R4-HCUD]. For the best history of the demonstrations and agreement
published in legal journals to date, see Christopher G. Bradley & Brian L. Frye, Art in the Age of Contractual
Negotiation, 107 KY. L. Rev. 547, 560–92 (2019). A comprehensive history of the origins, contents, and use
of the proposal has been written by Lauren van Haaften-Schick, see generally Lauren van Haaften-Schick,
Collaboration, Critique, and Reform in Art and Law: Origins and Afterlives of “The Artist’s Contract”
(1971) (2022) (Ph.D. dissertation, Cornell University) (on file with author). Hopefully it will emerge
in book form in the near future. For an earlier essay on the same subject by van-Haaften-Schick, see
Lauren van Haaften-Schick, Conceptualizing Artists’ Rights: Circulations of the Seigelaub-
Projanksy Agreement through Art and Law (2018), https://www.laurenvhs.com/wp-content/uploads/
2018/03/Lauren-van-Haaften-Schick Oxford-Handbooks-in-Law Conceptualizing-Artists-Rights.pdf
[https://perma.cc/4DE3-7A7Z]. Her academic career has been memorialized at Dep’t of Hist. of Art &
Visual Stud., Lauren van Haaften-Schick, Cornell University, https://arthistory.cornell.edu/lauren-van-
haaften-schick [https://perma.cc/3NNR-426L].

120 On LLCs, see generally Christopher G. Bradley, Artworks as Business Entities: Sculpting Property
Rights by Private Agreement, 94 Tul. L. Rev. 247 (2023). On NFTs, see generally Lauren van Haaften-Schick
& Amy Whitaker, From the Artist’s Contract to the Blockchain Ledger: New Forms of Artists’ Funding Using
NFTs, Fractional Equity, and Resale Royalties, 46 J. Cultural Econ. 287 (2020).

121 The literature on conceptual art outside of the legal world is large. The law review literature is less
fulsome. Much of it is referred to in one of my articles. See generally Richard H. Chused, “Temporary”
Conceptual Art: Property and Copyright, Hopes and Prayers, 45 Rutgers Comput. & Tech L.J. 1 (2019).

https://primaryinformation.org/files/english.pdf
https://primaryinformation.org/files/english.pdf
https://perma.cc/79R4-HCUD
https://www.laurenvhs.com/wp-content/uploads/2018/03/Lauren-van-Haaften-Schick_Oxford-Handbooks-in-Law_Conceptualizing-Artists-Rights.pdf
https://www.laurenvhs.com/wp-content/uploads/2018/03/Lauren-van-Haaften-Schick_Oxford-Handbooks-in-Law_Conceptualizing-Artists-Rights.pdf
https://perma.cc/4DE3-7A7Z
https://perma.cc/3NNR-426L
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future successors.122 Since the constraint is routinely inserted in deeds or other
instruments used and recorded when interests in land are transferred, the successors
in interest always123 have actual or constructive notice of the restraint in their chain
of title and therefore must take its binding impact into account when deciding to
invest in the asset. The oft stated legal rule says simply that a party owning land
on notice of restrictive terms related to the property itself is bound by them. The
device is widely used to craft rules for the operation of condominiums and other
“common interest communities.”124 The Artist’s Contract uses the same idea to
bind purchasers of art to constraints on the transfer, display, and handling, as well
as on the care and protection of a work by requiring that successors be placed on
notice of the terms of the contract.125

The introduction to the Artist’s Contract summarizes the basic provisions of
the arrangement. The portions I italicized are obviously the most relevant to this
article.

The Agreement is designed to give the artist:
• 15% of any increase in the value of each work each time it is

transferred in the future.
• a record of who owns each work at any given time.
• the right to be notified when the work is to be exhibited, so the artist

can advise upon or . . . veto the proposed exhibition of his/her work.
• the right to borrow the work for exhibition for 2 months every five

(5) years (at no cost to the owner).
• the right to be consulted if repairs become necessary.

122 Restatement Third of Prop. § 2.1 (Am. L. Inst. 2000).
123 Unless, of course, someone messes up the process and fails to record the instrument properly or at all.
124 A related process is used in sales of cooperative housing units. Such sales are not like those of typical

real estate. The owner of a cooperative apartment holds shares of stock in the corporation holding title to
the building and a proprietary lease lasting as long as occupancy by the owner continues. The title to the
building itself is held by the corporation. Terms of ownership, including payments for operating the building
and various obligations and constraints on activities of the occupants, are spelled out in the lease and other
documents provided to buyers. At each transfer, the old shares of stock and proprietary lease are canceled,
and new ones are issued by the owning corporation to the buyer. The overall effect, however, is practically the
same as the use of contracts running with the land. See generally Michael H. Schill, Ioan Voicu & Jonathan
Miller, The Condominium Versus Cooperative Puzzle: An Empirical Analysis of Housing In New York City,
36 J. Legal Stud. 275 (2007).

125 Artist’s Contract, supra note 119, at 1.
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• half of any rental income paid to the owner for the use of the work
at exhibitions, if there ever is any.

• all reproduction rights in the work.

The economic benefits would accrue to the artist for life, plus the life
of a surviving spouse (if any) plus 21 years, so as to benefit the artist’s
children while they are growing up. The artist would maintain aesthetic
control only for his/her lifetime.126

The agreement has not been frequently used.127 The reasons, I think, are easy
to fathom. Most dealers and purchasers of art, in both the high and low ends of
the market, do not find the Artist’s Contract to be in their best interests. Given
the present legal structures granting largely untrammeled authority to art buyers
to control the use and disposition of works they buy, the incentives do not run in
a favorable direction for artists. In addition, it is hard for most artists to sell their
work. If they want to sell, they have to be willing to abide by the buyer’s preferred
terms. It would be uncommon, though far from a complete rarity, to find art buyers
firmly committed to making the works they purchase regularly available for public
viewing and to sharing with the artist any growth in value of the art surfacing in later

126 Artist’s Contract, supra note 119, at 2 (emphasis added). The full text of the parts of the actual
agreement dealing with display read as follows:

EXHIBITION. ARTICLE SEVEN: Artist and Collector mutually covenant that
(a) Collector shall give Artist written notice of Collector’s intention to cause or permit the

Work to be exhibited to the public, advising Artist of all details of such proposed exhibition which
shall have been made known to Collector by the exhibitor. Said notice shall be given for each
such exhibition prior to any communication to the exhibitor or the public of Collector’s intention
to cause or permit the Work to be exhibited to the public. Artist shall forthwith communicate to
Collector and the exhibitor any and all advice or requests that he may have regarding the proposed
exhibition of the Work. Collector shall not cause or permit the Work to be exhibited to the public
except upon compliance with the terms of this article.

(b) Collector shall not cause or permit any public exhibition of the Work except with the
consent of the Artist to each such exhibition.

(c) Artist’s failure timely to respond to Collector’s timely notice shall be deemed a waiver of
Artist’s rights under this article, in respect to such exhibition and shall operate as a consent to
such exhibition and to all details thereof of which Artist shall have been given timely notice.

Artist’s Contract, supra note 119, at 7.
127 See Bradley & Frye, supra note 119, at 584–87.
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sales.128 Conceptual artist Hans Haacke is one quite notable exception.129 Those
artists or art owners firmly committed to using the Artist’s Contract may often find
it difficult to sell their work without price discounts or even to sell their work at
all. The artists most likely to successfully convince buyers to adopt the Artist’s
Contract or something like it are those already well known with a solid coterie of
people and institutions eager to purchase their work or those newly arrived on the
scene with multiple gallerists eager to sell their work or buyers wanting to get on
board.

2.2. Limited Liability Corporations and Non-Fungible Tokens

Similar incentive problems to those that stymy use of running contracts arise
in the use of LLCs and NFTs. Though both may be used to craft constraints on art
similar to those embedded in the Artist’s Contract, they probably run into similar
market constraints.130 An artist using an LLC may create a legal entity in which
the artist owns the copyright and a significant share of the LLC, such as 20%, in
a painting held by the business organization. The remaining interest in the LLC,
but not the copyright, would be sold to a collector. The relationship between the
artist and the collector are spelled out in the entity’s operating agreement and could
include any of the terms in the Artist’s Contract or others desired by the parties.

128 California has adopted a statute requiring sharing of value increases in art, but it is probably preempted
by federal law. See, e.g., David E. Shipley, Droit de Suite, Copyright’s First Sale Doctrine and Preemption
of State Law, 1 Hastings Comm. & Ent. L.J. 1, 2–3 (2017); Nithin Kumar, Constitutional Hazard: The
California Resale Royalty Act and the Futility of State-Level Implementation of Droit de Suite Legislation,
37 Colum. J.L. & Arts 443, 451 (2014).

129 There are also others, including Daniel Buren, Edward Kienholz, and Carl Andre. See Roberta Smith,
When Artists Seek Royalties on Their Resales, N.Y. Times (May 31, 1987), https://www.nytimes.com/
1987/05/31/arts/when-artists-seek-royalties-on-their-resales.html [https://perma.cc/5LT6-AJTX]. Smith
describes some of the history and the unfolding of a notably successful auction of one of Haacke’s pieces at
Christie’s in May 1987.

130 It is interesting to note that an important work by Francis Bacon last sold in 2017 for $52,000,000
is now being offered by an LLC using an NFT distribution system selling shares of the LLC with
NFT access to a small chunk of the work. See ARTEX MTF AG: Francis Bacon to be the First Artist
Traded on ARTEX, Bus. Wire (May 31, 2023, 4:57 AM), https://www.businesswire.com/news/home/
20230531005550/en/ARTEX-MTF-AG-Francis-Bacon-to-be-the-First-Artist-Traded-on-ARTEX [https://
perma.cc/96AC-P9VV]; Melanie Gerlis, The Art Market Stock exchange for art opens with $55mn Francis
Bacon, Fin. Times (June 1, 2023), https://www.ft.com/content/51a7142f-a771-43fe-ab80-ad84a631aaa6
[https://perma.cc/F4DM-5GDP]. It does not actually transfer possession of any of the work to those
participating in the LLC by buying shares via NFTs or guarantee public display of the entire work in any
recognizable form.

https://www.nytimes.com/1987/05/31/arts/when-artists-seek-royalties-on-their-resales.html
https://www.nytimes.com/1987/05/31/arts/when-artists-seek-royalties-on-their-resales.html
https://perma.cc/5LT6-AJTX
https://www.businesswire.com/news/home/20230531005550/en/ARTEX-MTF-AG-Francis-Bacon-to-be-the-First-Artist-Traded-on-ARTEX
https://www.businesswire.com/news/home/20230531005550/en/ARTEX-MTF-AG-Francis-Bacon-to-be-the-First-Artist-Traded-on-ARTEX
https://perma.cc/96AC-P9VV
https://perma.cc/96AC-P9VV
https://www.ft.com/content/51a7142f-a771-43fe-ab80-ad84a631aaa6
https://perma.cc/F4DM-5GDP
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Provision could be made for rights of display, sharing of proceeds obtained from
copyright interests such as poster making, public exhibition, or sale of the work,
limiting sale of the work by requiring permission from both the artist and the
collector, and guaranteeing that any new member of the LLC would be bound by
the same restraints as the original investor. Interests in the LLC could be spread
among a larger group than just the artist and a single collector, though the larger the
group the more cumbersome management and transfer of interests would become.
Sales of interests in an LLC are typically controlled by the terms of the operating
agreement.131 A sale of some shares or a complete sale of all the shares of the LLC
owning the painting would result in payment of the appropriate membership share
of the price to the artist.

Using NFTs is more technologically and theoretically complex. NFTs
themselves are best characterized as ownership “certificates” for a share of a
work of art, often evidenced by an image of a small segment or thumbnail of a
painting not accessible by other owners of NFTs in the work. The owner of an NFT
thumbnail typically also may link to an image of the complete painting online.
The owner’s NFT certificate is accessible on a blockchain to the owner holding
the coded key. And that interest typically is transferable by payment with crypto
currency which can be “cashed out” to dollars on a dedicated monetary exchange.
As with LLCs, the artist will own a significant share of the NFTs, such as again
20%, as well as the copyright in the actual work. Control over display of the
work may easily be maintained by the artist if the party holding the actual work
is either the artist or the agent of the artist. The marketing problems are related
both to potential reluctance of traditional collectors to yield to such an ownership
pattern and to the now well-known issues presently impeding the use of block chain
technology and crypto currency transactions.132

131 For a much more detailed summary of the potential benefits and complexities of the LLC, see Bradley
& Frye, supra note 119, at 268–98.

132 An example of the ongoing marketing problems is the recent shutdown of the NFT section at
Sotheby’s. See Shanti Escalante-De Mattei & Angelica Villa, Sotheby’s Cuts Multiple Senior Staffers and
NFT Specialists Amid Market Softening, ARTnews (July 12, 2023), https://www.artnews.com/art-news/
news/major-staffing-changes-hit-sothebys-phillips-layoffs-1234673955/ [https://perma.cc/2RXF-QRCA.
But some transactions are occurring. See, e.g., Gerlis, supra note 130.

https://www.artnews.com/art-news/news/major-staffing-changes-hit-sothebys-phillips-layoffs-1234673955/
https://www.artnews.com/art-news/news/major-staffing-changes-hit-sothebys-phillips-layoffs-1234673955/
https://perma.cc/2RXF-QRCA
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2.3. Conceptual Art

The most successful and widely used system for allowing artists to control
display and marketing of their work is conceptual art, though economic limitations
have also hindered its widespread adoption. It is built on the notion that the most
critical aspects of art are ideational, not tangible. In a brief essay, Sol LeWitt was
among the first to describe the nature of such endeavors:

In conceptual art the idea or concept is the most important aspect of the
work. When an artist uses a conceptual form of art, it means that all of
the planning and decisions are made beforehand and the execution is a
perfunctory affair. The idea becomes a machine that makes the art.133

LeWitt, along with other famous artists such as Donald Judd and Dan Flavin,
are among a number of widely recognized practitioners of this genre. To these
artists, the “work” was manifested by documents of title rather than in objects, by
written indicia of artistic ideas rather than tangible things. As I described the notion
in a previous article:

Whether the installed work was a wall drawing by LeWitt, a construction
by Donald Judd, or a lighting work by Dan Flavin, the pieces were
often described by the artists as temporary, movable, or destructible after
their installation. Such projects were distinctly different from routine art
sales by galleries or auction houses. Rather than obtaining a painting
or sculpture, a buyer obtained only the right to seek its creation and
installation. It was the creative plan that was the artistic product, not
an extant creative work.134

Rather than an extant artwork, buyers receive a certificate of ownership
or authenticity, as well as a document with instructions on how to install the
work.135 These items typically are written, expressive, original works of authorship

133 Sol LeWitt, Paragraphs on Conceptual Art, Artforum, https://www.artforum.com/features/
paragraphs-on-conceptual-art-211354/ [https://perma.cc/9K5F-JRGP]. While ideas are not copyrightable,
their embodiment in certificate of ownership or other documents transferring rights in conceptual art are
typically original expressive works subject to copyright.

134 Chused, supra note 121, at 2–3.
135 Though under 17 U.S.C. § 102(b) ideas are not copyrightable, the certificate of ownership and the

instructions are original works of authorship fixed in a tangible medium of expression. They are copyrightable
despite the theoretical nature of conceptual art.

https://www.artforum.com/features/paragraphs-on-conceptual-art-211354/
https://www.artforum.com/features/paragraphs-on-conceptual-art-211354/
https://perma.cc/9K5F-JRGP
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copyrightable by the artist. They overcome the bar on copyrighting ideas. That
means that permission of the artist or other copyright owner controlling the
exclusive right of display typically is required for each installation. While only
those holding a certificate of authenticity136 may seek to install the work, they do
not have total freedom of action. That is because most installations are derivative
works137 of the art as described in the copyrightable certificate of ownership
and the instruction set and permission of a copyright holder is required before a
derivative work may be made. Because of the complexity of most installations,
those doing the work may also hold a copyright interest in the derivative work
as derivative work authors.138 As a result, the copyright owner has control over
the location of the installation and often oversees the selection of the installers.139

Many installations are also temporary and somewhat different project to project.
Varying the spaces where works are installed may have an impact on the size and
shape of the work. Because of the complexity of the ownership pattern—original
author, installer, and certificate owner, complexity may arise if there is a desire to
destroy the work or sell it without the permission of a range of people.140

Many conceptual artists assemble or arrange for the creation of initial
installations. That is the way their reputations are established. One of the most
important exhibitions of conceptual art now on display is a huge array of Sol LeWitt
wall drawings installed with LeWitt’s oversight in Building #7 at the Massachusetts
Museum of Contemporary Art. A small segment of the show is displayed below.141

136 There can be multiple holders if the artist can generate interest in that type of market.
137 The copyright statute grants to the owner of the intellectual property in the work the exclusive right

to control the making of derivative works. 17 U.S.C. § 106(2). A derivative work is a work “based upon
one or more preexisting works.” 17 U.S.C. § 101. In this setting, the preexisting work consists of two
documents—the certificate of authenticity and the instruction set. For more details, see Chused, supra note
121, at 4–10, 26–30.

138 If the copyright holder exercises tight control over an installation, then those crafting the object will
probably not hold interests. But if the installers are simply given the instruction set and do the work, they are
likely to hold a copyright interest. See Chused, supra note 121, at 27–29.

139 These standard results may be altered by the certificate of ownership though that is not standard practice.
140 See Chused, supra note 121, at 34–35.
141 See Sol Lewitt, MASS MoCA, https://massmoca.org/sol-lewitt/ [https://perma.cc/T5E6-ZWRQ]. A

summary of the exhibition history may be found at Sol Lewitt: A Wall Drawing Retrospective, MASS MoCA,
https://massmoca.org/event/sol-lewitt-a-wall-drawing-retrospective/ [https://perma.cc/5JRH-R6BD]. This
particular installation is scheduled to last until 2043.

https://massmoca.org/sol-lewitt/
https://perma.cc/T5E6-ZWRQ
https://massmoca.org/event/sol-lewitt-a-wall-drawing-retrospective/
https://perma.cc/5JRH-R6BD
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Sol LeWitt’s A Wall Drawing Retrospective

The use of certificates of ownership and instruction sets allowed LeWitt
and others to continue to control many aspects of their work over time—a goal
common to the less frequently used Artist’s Contract, LLCs, and NFTs. It also
may allow for the sale of a physical object created by artists for permanent rather
than temporary exhibit, as well as for additional versions of each work to be made
and sold later. The ownership certificate could provide for distribution of the price
obtained in such sales. It is extremely flexible and allows art buyers to gain a
significant amount of control over the works they purchase by use of conceptual
art documents, especially if only one object at a time is allowed. This flexibility for
both the artist and the buyer makes it understandable that conceptual art projects
are more common than other limited sales techniques. Even here, however, use has
been limited. The ongoing interplay between an artist or an artist’s successors in
interest and art buyers over installation locations and creation may deter many from
making purchases. And, of course, works crafted as “permanent,” unique items
don’t fit within the parameters of the typical theoretical foundations surrounding
conceptual art.

In sum, the hopes of some that private law mechanisms might enlarge the now
limited ability of artists to control the future lives of their art after it is transferred
have largely been frustrated by a combination of real and perceived statutory
limitations and forces that limit the ability of creative souls to enter negotiations
on a level playing field. This is, therefore, an area ripe for legislative intervention.
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C. Legislative Reforms

Embedding the various reform proposals in this article into legislation is
clearly the best way to handle the situation. Three sets of changes are required—one
to the copyright statute display provisions covering the rights of copyright holders
to demand displays of their works, another allowing for greater museum flexibility
and compelling display of more of their collections, and a third establishing
a program for constructing and organizing art displays nationally, especially in
presently underserved areas. This section will propose legislative language only
for the first two. The third set of legislative enactments will require a much more
involved legislative proposal drafted after consultation with the institutions most
seriously affected by the program and the federal agencies most directly involved
in creative projects.

1. Amending 17 U.S.C. § 109(c)

The terms embedded in 17 U.S.C. § 109(c) granting control over public
display rights to non-artist owners of artworks certainly need to be changed. It
is important to reemphasize that the definition of public performance or display
in 17 U.S.C. § 101 includes both “a place open to the public or at any place
where a substantial number of persons outside of a normal circle of a family and
its social acquaintances is gathered,” as well as a communication “by means of
any device or process whether the members of the public capable of receiving
the performance or display receive it in the same place or in separate places and
the same time or at different times.” The first part of the definition encompasses
physical locations where the work on display is visible to those present, while
the second part includes the provision of online viewing. The first display method
is more culturally meaningful and important, but also more difficult to guarantee
because of the enormous size of some collections. The statutory amendments must
take the difference into account. Requiring broader online dissemination of works
rather than physical display in a venue might best meet the needs of all parties. And
given the importance of public access suggested here, the display rights provided
for in any statutory reforms, like traditional moral right provisions, should not be
transferable or waivable.142

142 Because the rights created in the proposed amendments will typically last beyond the death of the artist,
there may be complex succession issues that arise. I have not written special rules covering that issue. For
the moment defining the new rights as non-transferable is enough.
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There is one other issue that should be taken into account. There is
a significant difference in the likelihood of public display between unique
artistic works— such as paintings, collages, easily reassembled installations, and
sculptures—and works often produced in editions of a number of copies, such as
prints and photographs. The initial copyright holders of prints and photographs
may sell only part of any given series of copies or retain the ability to make
additional ones.143 Even if the artist destroys the plate for a print or the original
negative or computer image of a photograph, an argument may be made that
additional, strong display powers in the hands of the artists are not as necessary
as with unique items, except for prints and like objects made in small numbers.
The larger the number of copies made, the greater the likelihood that at least one
version will be on public display at any given moment in time.144

143 Print editions normally are numbered in the lower left corners with the number of the particular copy,
followed by a slash and the total number of copies made or planned to be made of that print. If, for example, an
artist plans to make an edition of twenty-five, then the print made first will be marked “1/25,” the fourteenth
will be marked “14/25,” and the last will be marked “25/25.” Sometimes an artist will test a particular printing
method or color combination and mark it “AP” for “artist proof.” These usually are unique versions. Once
the preferred print method is decided upon, the edition will be made, either in part or in toto. There are also
some print techniques that are not easily reproducible in multiple copies. A paper lithograph is one example.
In this print technique, a Xerox copy of an image may be used instead of the more typical metal “plate.”
There are methods by which the toner of the Xerox copy can be treated to hold ink while the rest of the ink is
gently wiped off the white areas of the paper “plate.” Such a fragile print “plate” can usually be used only one
time. The end product often has imperfections, random shadings, and other artifacts arising from the fragility
of the paper “plate.” That is both the charm and foundation of their uniqueness. While another “plate” may
be made in a Xerox machine, the print it is used to make will always be different from the prior version in
some way. The technique is not commonly used, though my artist wife has made a number of prints using
the method. See, e.g., Elizabeth Langer, Mother and Daughter, https://www.elizabethlanger.com/prints--/
figures/view/1795541/1/1795544 [https://perma.cc/CU8P-7X8H]. Viscosity prints are also challenging to
make with multiple copies that are alike. With this method, a metal plate is deeply etched and then inked
with more than one ink at the same time. Different combinations of color and oil are used to make up each
ink applied. Because of their different viscosities, some colors will tend to rise to the more lightly etched
areas of the plate while others will tend to sink into more deeply etched areas of the plate. After the ink is
applied, wiped, and printed, it would be unusual to have each inking and printing process come out precisely
the same way. An example of two viscosity prints in a larger series may be viewed at Elizabeth Langer,
Buddha Series, https://www.elizabethlanger.com/prints--/buddha-series [https://perma.cc/T4SP-R44X].

144 The verbatim use of the definition of a “work of visual art” in 17 U.S.C. § 101 and relied upon in the
moral rights provisions of the code, therefore, is not appropriate here. In addition, prints typically are made
on paper. Some of them, especially if they are old, are fragile and therefore less likely to be publicly shown
except for short periods of time. If they are held by museums, they may be seen on request in many cases.

https://www.elizabethlanger.com/prints--/figures/view/1795541/1/1795544
https://www.elizabethlanger.com/prints--/figures/view/1795541/1/1795544
https://perma.cc/CU8P-7X8H
https://www.elizabethlanger.com/prints--/buddha-series
https://perma.cc/T4SP-R44X
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For discussion purposes, I suggest the following redraft (changes italicized)
of 17 U.S.C. § 109(c) designed to deal with the problems of both privately and
institutionally owned art still protected by copyright:

(c) Notwithstanding the provisions of section 106(5), the non-
copyright holding owner of a particular copy lawfully made under this
title, or any person authorized by such owner, is entitled, without the
authority of the copyright owner, to display that copy publicly,145 either
directly or by the projection of no more than one image at a time, to
viewers present at the place where the copy is located. With regard to
a particular copy of a work of visual art146 originally created in fewer
than twenty147 rather than two-hundred copies:

(1) Any party transferring ownership of such a copy on behalf of the
original creator or owner of the copy shall inform the copyright owner of
the contact information, including, location, address, phone number(s),
and email addresses of the original transferee.

(2) Any non-copyright holding owner148 of such a copy shall make
every reasonable effort to inform the copyright owner of that copy of
the contact information, including, location, address, phone number(s),
and email addresses of the non-copyright owner and all changes in such
information that may occur over time.

145 The intention is to take seriously the meaning of the definition of public display in 17 U.S.C. § 101.
Note again that this definition includes use of online viewing systems.

146 Use of this language piggybacks on the definition of visual art in 17 U.S.C. § 101 adopted along with
the moral rights section, 17 U.S.C. § 106A, but does not do so in verbatim fashion. The relevant portions of
that definition read as follows:

A “work of visual art” is—
(1) a painting, drawing, print, or sculpture, existing in a single copy, in a limited edition of 200
copies or fewer that are signed and consecutively numbered by the author, or, in the case of a
sculpture, in multiple cast, carved, or fabricated sculptures of 200 or fewer that are consecutively
numbered by the author and bear the signature or other identifying mark of the author; or
(2) a still photographic image produced for exhibition purposes only, existing in a single copy
that is signed by the author, or in a limited edition of 200 copies or fewer that are signed and
consecutively numbered by the author.

147 The number “twenty” is somewhat arbitrary and subject to change.
148 Though the article separately discusses private and institutional display problems, this proposal treats

both the same way.
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(3) If the non-copyright owner of such a work transfers the copy, the
owner must make every reasonable effort to notify the copyright owner
of the terms of the transfer, including but not limited to the name and full
contact information of the transferee.149

(4) The copyright owner of the work retains the authority to display
the copy of the work in a place open to the public for a period of at
least sixty days if such copy has not been publicly displayed by any non-
copyright holding owner for a period of at least ninety days during the
prior three years.

(5) The right of public display in a place open to the public held
by the copyright owner under subsection (4) is subject to the following
limitations:

(A) All reasonable costs associated with arranging for display of the
copy in a place open to the public shall be borne by the copyright owner.

(B) Such reasonable costs include insurance, packaging, shipping,
and arranging for a display venue.

(C) If the copyright owner elects not to pay the costs imposed under
subsections (A) and (B), then the copyright owner may require the non-
copyright holding owner of the copy to arrange to publicly transmit or
to otherwise communicate or display the work to the public, by means
of any device or process, whether the members of the public capable of
receiving the performance or display receive it in the same place or in
separate places and at the same time or at different times for a period
of at least ninety days without payment of any funds from the copyright
owner.

(6) The copyright owner retains the authority to publicly transmit or
to otherwise communicate or display the work to the public, by means
of any device or process, whether the members of the public capable of
receiving the performance or display receive it in the same place or in
separate places and at the same time or at different times for as long as
the copyright owner desires.

(7) The rights held by a copyright owner under subsections (1)-(6)
shall not be waivable or transferable.

149 If these amendments are also designed to require payment of a share of any increase in value of the
work to the copyright holder, other terms such as the price may also be included here.
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(8) If the non-copyright holding owner of the work demonstrates that
the exercise of any right under subsections (1)-(6) held by the copyright
owner of the work would place the work under a risk of serious harm
and no way exists to safeguard the work from such harm, then the owner
of the work may retain possession of the work in a location that does not
create a risk of serious harm to the work.

(9) This section applies to all United States works regardless of
whether they are located in the United States or elsewhere.

2. Compelling Display of Items No Longer Protected by Copyright

Though copyrights last a very long time, work treated as copyrightable subject
matter under 17 U.S.C. § 102 published before 1929 is now in the public domain.150

There are, therefore, many older works of fine art that are now unprotected. Artists
or their successors in interest have no rights under extant copyright law. That does
not, however, suggest that the benefits to the public at large from their display
have also lapsed. Although copyright owners have no claims over works in the
public domain, the only way access to them may be gained by the public is
either from voluntary display or legal compulsion created outside the ambit of
traditional copyright law. Providing for such controls over the display of works
now in the public domain probably would not be legislation adopted under the
Intellectual Property Clause of the Constitution,151 but the Commerce Clause. It
would, therefore, be appropriate to add a new Chapter 16 to Title 17, requiring
some form of display for public domain work now in storage:152

150 17 U.S.C. § 304 provides for a maximum term of 95 years for works published before 1978. 17 U.S.C.
§ 302 grants a term running for the life of the author plus 70 years. Some other kinds of works, such as
those owned by employers, may last for up to 120 years. Works published before the present copyright act
went into effect in 1978 had a maximum term of 95 years. That means that federal copyrights for all works
published before 1929 have now expired. Most works unpublished when the present copyright act went into
effect in 1978 were covered by state common law copyright. 17 U.S.C. § 303 grants a term similar to the
§ 302 standard for works not published by 1978. Art is very likely to go unpublished for its entire period
of existence, but the federal statute preempts virtually all claims under state common law copyright. See 17
U.S.C. § 301 (1978).

151 The Intellectual Property Clause requires that copyrights may only last for “limited times.” U.S. Const.
art. 1, § 8, cl. 8. Congress has a great deal of discretion in determining what time is limited, but those decisions
are given wide latitude by the Supreme Court. See Eldred v. Ashcroft, 537 U.S. 186, 199–200 (2003).

152 A similar step was taken when Chapter 11 was added to Title 17 of the U.S. Code in 1994, controlling
the making of bootleg copies of public music performances which were then unprotected by federal law. 17
U.S.C. § 1101.
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Title 16: Display of Works of Visual Art No Longer Protected by
Copyright
Section 1601: Display of Works of Visual Art No Longer Protected by
Copyright

(1) With regard to any copy of a United States work153 of visual art
originally created in less than twenty copies that is owned by a private
party or museum as part of a collection containing more than 200 such
works of visual art that are no longer subject to copyright protection
under this title,154 and that has not been displayed in a place open to
the general public for a period of at least ninety days in the last three
years, the owner of the copy shall make immediate arrangements for such
public display of the work for a period of at least ninety days in a place
open to the general public.

(2) The obligation of public display in a place open to the general
public created in subsection (1) is subject to the following exceptions
and limitations:

(a) Permanently transmitting or otherwise communicating or
displaying a high quality digital image of the work to the public on
an easily accessible, cost free site by means of any device or process,
whether the members of the public capable of receiving the performance
or display receive it in the same place or in separate places and at
the same time or at different times site fulfills all obligations under
subsection (1).

(b) If the owner of a work demonstrates that meeting the obligation
of subsection (1) or (2)(a) would place the work under serious risk of
harm and no way exists to safeguard the work from such risk, then the
owner of the work may retain possession of the work in a location that
does not create a serious risk of harm to the work.

(c) The obligation to display the work in a place open to the public
under subsection (1) is not met by charging a large fee for access to the
work. “Large fee” means payment of a sum greater than that charged
by the museum with the highest entrance fee owning more than one-

153 See 17 U.S.C. § 101.
154 This language mirrors the terms of the previous proposal for works still in copyright protection, with

the additional provision dealing with the public domain.
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thousand works covered by this section located within one-hundred miles
of the place where the owner resides or, if there is no such museum, a
payment of more than $10.

(3). This section shall be enforced by the Department of Justice on
request from the Copyright Office of the United States.155 Jurisdiction
lies in the United States District Court for the district in which a covered
work is located or in the United States District Court for the District
of Columbia. Injunctive or any other appropriate relief may be sought.
In any case involving violations of this section, the court shall order the
party violating this section to pay to the Copyright Office an appropriate
amount of attorney fees or other costs of suit born by the Copyright Office
and the Department of Justice. In addition, the court shall order the
payment of $1000 to the Copyright Office for each work not displayed
at a place open to the public or not placed online as required by this
section.156

Conclusion: Questions and Pipedreams

Some certainly will raise questions about the wisdom of the proposals
made here. Three immediately come to mind. The first is that if implemented,
the recommendations will distort the market for fine art in the United States
in ways that would undermine the economic well-being of already struggling
artistic communities in the nation. Second, some museum collections are so large
that complying with the display obligations described here would, as a practical
matter, be difficult and perhaps impossible to meet. The third takes me to task for
suggesting the impossible. No Congress in our lifetimes will ever adopt fine art
support systems like the ones I suggest. It may be so outlandish a suggestion that it
is nothing more than a pipedream. But it is critical to meeting the ultimate goals of
this article. And, of course, one can always hope; the future is often less predictable
than we imagine.

The first two concerns—market harm and controlling vast collections—are
actually minor. The art market in the United States and much of the developed

155 Since reliance on copyright owners is not possible for public domain works, some provision must be
made for enforcement.

156 Alternatively, the statute could provide for payment to a fund supporting the distribution of works for
display to sights around the country, as described in Section II.B.2.
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world is seriously constrained by the development of art as an investment business
rather than a pursuit of creativity and learning. It is not issues like those I raise
that have disturbed the market. The market is already askew. That, together with
the lack of major public investment in the arts, has reduced interest in nurturing
the development and visibility of unrecognized and underappreciated segments
of the artistic world. While large galleries look for artists they think will be
the next investor “hit,” attention to vast areas of creativity is stifled or ignored.
The lack of significant investment from sources not involved in the search for
valuable assets constrains the ability of unknowns to make a living off their talents.
Prices for art thought to be important have become so high that museums often
can no longer purchase major pieces for their collections—they must rely on
gifts from those with monetary assets substantial enough to make purchases and
with charitable instincts strong enough to result in large institutional gifts. Public
financial support for artists and investments in collection development at both
private and government supported museums is lacking—so is public support for
collection development and dispersal of large collections to satellite sites. Indeed,
if suggestions to constrain the rights of art purchasers reduce prices for major works
of art, that is a positive good, not a dangerous distortion.

The proposals in this article are designed in large part to ameliorate some
of these market problems by enhancing the ability of artists to get their work
displayed. In this setting, display is advertising. The actual costs of fulfilling the
proposed display obligations for those owning artworks is quite small. In most cases
it only involves placing works online.157 Displaying a work at a site open to the
general public for onsite viewing may well be more expensive, though widespread
use of such display methods is certainly desirable. But the contention that imposing
the display obligations proposed here will be costly is false. Online display is cheap.
Distortion of the art market will not occur for that reason. Similarly, fears of art
buyers that they will lose control over the siting and location of works they own
are unjustified. Use of online systems certainly doesn’t lead to a loss of physical
control. And even if in-person viewing is preferred by a copyright owner, that
would be done with fully implemented safeguards and with financial support by
the copyright holder.

157 That entails either using an extant site and paying their fees or purchasing a URL and access to a server
system to house the site. Initial costs are likely to be under $200 for the first year.
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But, you might suggest, if one of my most important claims is that in-person
viewing is superior to online presentation, the whole article turns out to be full
of lofty ideas with only a minor payoff. That contention is partially correct. But
online viewing certainly would be beneficial for those unable to go to museums or
other display venues because of distance, cost, or limited mobility. In addition, the
proposals here are not limited to legal changes enhancing public access. While the
recommendations about statutory meanings and legislative reforms may be limited,
other changes calling for substantial public investment in new venues to view art
and in programs supporting creativity more generally would have substantial and
widespread benefits. There is simply no way that large American museums can
display the bulk of their collections without help. And asking small art collectors
and unknown artists to bear the costs of displaying works at the bottom of the
market also is pushing the limits of reality. Support for museums and the “lower”
echelons of the art world is critical, just as it was during the Great Depression, if
they are to flourish and grow. Legislation should be adopted to reinstitute the sorts
of programs operated during the FAP era for support of artists and community art
projects. It should also require museums to display more than 15% (or any other
portion thought wise) of their collections at any given time and to regularly rotate
their displays. If they don’t have the physical space to do so, they should be able to
seek funding to pay for satellite facilities or arrange loans to sites in underserved
areas. And even if large museums can meet a 15% display threshold, funds should
be made available to create new onsite viewing sites for the rest of their collections.
Following the French model of distributing art nationwide is critical to enhancing
knowledge and understanding of art and encouraging local artists in their work.

Perhaps the best ending for an article like this one is a dash of optimism.
Though the federal government has not displayed a great deal of interest since
the New Deal in creating public art projects or supporting artists,158 a raft of
local projects has taken root in recent years. Examples include publicly supported

158 The major exception is the art projects grant program of the National Endowment for the Arts
(“NEA”). See Grants for Arts Projects: Program Description, Nat’l Endowment for the Arts, https:
//www.arts.gov/grants/grants-for-arts-projects/program-description [https://perma.cc/WW8E-RVTY].
But the NEA itself suffers from small budgets. For fiscal 2023, their budget was only $207
million. E.g., Ruthie Fierberg, President Biden Signs Budget Bill Increasing Spending for National
Endowment for the Arts, Broadway News (Jan. 3, 2023, 4:56 PM), https://www.broadwaynews.
com/president-biden-signs-budget-bill-increasing-spending-for-national-endowment-for-the-arts/
[https://perma.cc/UZ33-M83L].
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street art districts and programs,159 and public art projects supported by local
governments and charities.160 One of the most fascinating public projects is the art
collection of the New York City Health and Hospital Department.161 The system
began displaying art at all of its hospitals during the FAP era in the 1930s.162

The collection has grown over the years to include thousands of works. Publicly
visible murals from the FAP era are scattered throughout the hospital system and
new ones are now in the works. Older pieces are being restored and prepared
for rehanging. Works by famous artists, including Andy Warhol, Lee Krasner,
Alexander Calder, Romare Bearden, Robert Rauschenberg, Helen Frankenthaler,
Sam Gilliam, and a host of others, are part of the collection.163 Those who work,
visit, and receive treatment at the hospitals, the staff says, all benefit from the

159 The online listings for quality street art sites in the United States are endless. See generally, e.g., Amy
Estes, 7 Cities With Amazing Public Art: In These Creative Cities, A Blank Wall is a Canvas, Livability
(Dec. 20, 2021), https://livability.com/topics/love-where-you-live/7-cities-with-amazing-public-art/
[https://perma.cc/K764-WDAE]; Vittoria Benzine, America’s Most Interesting Street Art Cities Right
Now, Fifty Grande (Nov. 2, 2022), https://www.fiftygrande.com/most-interesting-street-art-cities/ [https:
//perma.cc/37MY-NMMS]; Wendy Altschuler, America’s Mural Magic: How Street Art Can Transform
Communities And Help Businesses, Forbes (Nov. 2, 2022), https://www.forbes.com/sites/wendyaltschuler/
2020/03/23/americas-mural-magic-how-street-art-can-transform-communities-and-help-businesses/?sh=
76aa97171739 [https://perma.cc/W4GF-AHSF]; 10Best Editors, See the Best Street Art in These 10 Cities
Across the Country, USA Today (Aug. 14, 2022, 9:00 AM), https://www.usatoday.com/picture-gallery/
travel/10best/awards/2022/08/14/10-best-cities-street-art-across-us-according-readers/10288976002/
[https://perma.cc/EWM6-8RDU].

160 Many cities now run such programs. See, e.g., Pub. Art Fund, https://www.publicartfund.org [https:
//perma.cc/TYB2-C8MV]; Chi. Pub. Art Program, https://www.chicago.gov/city/en/depts/dca/provdrs/
public art program.html [https://perma.cc/ZEJ9-TJ69]; S.F. Arts Comm’n, https://www.sfartscommission.
org/our-role-impact/programs/public-art [https://perma.cc/X7L3-3QR2]. An encyclopedic list of such
programs exists. Public Art Program Directory, Ams. for the Arts, https://www.americansforthearts.org/
by-program/reports-and-data/toolkits/PAPD [https://perma.cc/7UWQ-24XS].

161 See generally Art Collection, N.Y.C. Health & Hospitals, https://www.nychealthandhospitals.
org/artsinmedicine/art-collection/ [https://perma.cc/M5YP-3848]. The story of the collection is nicely
told in an article, Winnie Hu, In Stress-Filled Halls, an Artistic Balm: [Metropolitan Desk], N.Y.
Times (Oct. 8, 2023) https://www.nytimes.com/2023/10/08/nyregion/nyc-hospitals-public-art.html
[https://perma.cc/TH6C-2MSS], and a video. Jeffrey Brown et al., Art and Medicine Intersect
in New York City Hospitals, PBS (Aug. 17, 2022), https://www.pbs.org/newshour/show/
art-and-medicine-intersect-in-new-york-city-hospitals [https://perma.cc/JA3W-NJR3].

162 Hu, supra note 161. For a list of other WPA projects in New York State, see Nancy Lorance, New
Deal/WPA Art In New York, Work Progress Admin. Murals, http://www.wpamurals.org/newyork.htm
[https://perma.cc/LM9E-TZJH]. A national listing is available at Nancy Lorance, New Deal Art During the
Great Depression, Work Progress Admin. Murals, http://www.wpamurals.org/index.htm [https://perma.
cc/5NY5-NSBT].

163 See Art Collection, supra note 161; Brown et al., supra note 161.
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https://www.nytimes.com/2023/10/08/nyregion/nyc-hospitals-public-art.html
https://perma.cc/TH6C-2MSS
https://www.pbs.org/newshour/show/art-and-medicine-intersect-in-new-york-city-hospitals
https://www.pbs.org/newshour/show/art-and-medicine-intersect-in-new-york-city-hospitals
https://perma.cc/JA3W-NJR3
http://www.wpamurals.org/newyork.htm
https://perma.cc/LM9E-TZJH
http://www.wpamurals.org/index.htm
https://perma.cc/5NY5-NSBT
https://perma.cc/5NY5-NSBT


2024] ART ©ACHES 325

collection. Dr. Eric Wei, an administrator and emergency room physician for the
system, spoke optimistically about the impact of the collection on the staff. They
gain, he said,

[A] full tank, and that full tank of empathy, that full tank of having a clear
mind, not being distracted, not being stressed, not being burnt out. And
so we need to leverage everything that we have. And art is so powerful.
We need to use this powerful tool to heal our healers.164

And the collection also helps those being cared for. The children’s wards and
treatment areas contain a great deal of art. In a deeply moving moment, a young
patient walking into Woodhull Hospital stated that the hospital’s art put him at ease
when walking into the institution:

At Woodhull Hospital the other day, Tijae Medina, 13, was getting
anxious about his dental appointment. But then he turned down a
gleaming white corridor and looked up to find a spotted dragon in high
heels. Or was that a cow?

He instantly felt more at ease.
“I feel like walking into a hospital is scary,” he said. “It took my mind

off it for a second.”165

Keith Haring Mural at Woodhull Hospital

164 Brown et al., supra note 161.
165 Hu, supra note 161.
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Or imagine what an ailing youngster might feel when entering Brooklyn’s
Woodhull Hospital and seeing the huge mural pictured here that Keith Haring
painted in the entrance lobby in 1986.166 The power and spirit of art like that
envisioned by the FAP lives on.167

166 See, e.g., Laura Itzkowitz, 8 Places to See Art by Keith Haring in NYC, Untapped N.Y., https:
//untappedcities.com/2023/02/16/keith-haring-art-nyc/4/ [https://perma.cc/WR77-WBQH].

167 Another major hospital art collection is housed at the Martha’s Vineyard Hospital off the south shore
of Cape Cod. Walking the halls is like visiting a major museum. The island has long been a home for
artists. The hospital, like those in New York City, has been the beneficiary of their generosity along with
that of residents and visitors. See generally The Edward Miller and Monina von Opel Art Collection at
Martha’s Vineyard Hospital, Mass Gen. Brigham: Martha’s Vineyard Hosp., https://mvhospital.org/
healing-spaces/permanent-art-collection/ [https://perma.cc/XJB7-4X5B].
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