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SUMMARY OF ARGUMENT!

People often use the names of organizations, celebrities, and trademarked
products, to comment on them, critique them, parody them, review their work, and
more. A director might make a movie about fictional dancers who imitate Fred
Astaire and Ginger Rogers, and call it “Ginger and Fred.”? A musical group might
write a song mocking Barbie and call it “Barbie Girl.”

Some might condemn the NRA by saying that it stands for “Next Rifle
Assault” or “National Republican Association.”® Others might criticize NBC by
saying that it stands for “Nothing But Caucasians,” or the ACLU by saying that it
stands for “Anti-Christian Lawyers Union.”® Still others might do what Radiance
did here: criticize the NAACP by saying that it stands for “National Association
for the Abortion of Colored People,”” on the theory that the NAACP “has publicly
supported Planned Parenthood numerous times,” has “fought to prevent the
abortion chain from being defunded while simultaneously fighting to ensure a
massive influx of funding for its beloved ally (and annual convention sponsor),”
and has otherwise allied itself with Planned Parenthood.?

1 To retain consistency with the filed brief citations have been verified, but not re-formatted
to conform with blue book standards. Additionally, sections have been moved or deleted to better
suit the journal format. For an unedited version of the brief see
https://www.eff.org/files/2014/10/11/eff alcu_amicus brief - radiance v_naacp.pdf.

2 Rogers v. Grimaldi, 875 F.2d 994 (2d Cir. 1989).

3 Mattel, Inc.v. MCA Records, Inc., 296 F.3d 894 (9th Cir. 2002).

4 Chris Williams, The NRA Stands for Next Rifle Assault, The Huffington Post, Jan. 17, 2013,
http://www.huffingtonpost.com/chris-williams/the-nra-stands-for-next-r b 2490767.html;
Michael J. McCoy, NRA: The National Republican Association, TIMES-HERALD, Mar. 27, 2013.

5> Ruben Navarrette Jr., Biggest Story Never Told Is Latinos Missing from the Media, CONTRA
CoSTA TIMES, Aug. 24, 2011.

6 Neo-Con* Tastic, Anti-Christian Lawyers Union, Nov. 16, 2005, http://neo-
contastic.blogspot.com/2005/11/anti-christian-lawyers-union.html; Ed Brayton, The Anti-
Christian Lawyers Union, Dispatches from the Creation Wars, May 30, 2008,
http://scienceblogs.com/dispatches/2008/05/30/the-antichristian-lawyers-unio/ (sarcastically re-
ferring to this decoding in a post that stresses that the ACLU actually protects the rights of
Christians).

" Radiance Found., Inc. v. Nat’l Ass’n for the Advancement of Colored People, 2014 WL
2601747 (E.D. Va. June 10, 2014).

8 Ryan Bomberger, NAACP: National Association for the Abortion of Colored People, Jan.
16, 2013, http://www.lifenews.com/2013/01/16/naacp-national-association-for-the-abortion-of-
colored-peopl/.
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Courts have recognized that such speech is constitutionally protected, even
when there is a risk that some people might be briefly confused about the source of
the speech. Rogers v. Grimaldi875 F.2d 994 (2d Cir. 1989), and Mattel, Inc. v.
MCA Records, In¢c296 F.3d 894 (9th Cir. 2002), for instance, held that using a
tadePDUN LQ DQ DUWLVWLF RU SROLWLFDO ZRUN(TfV W
XQOHVV WKH XVH&THIDWOQRH WR WKH XQGRAg&®ILQJ ZR
875 F.2d at 999; Mattel, 296 F.3d at 902. The risk of some consumer confusion,
WKH FRXUWYVY FRQFOXGHG FDQQRW RXWZHLJK WKH
IUHHGRP RI HISUHVVLRQ /LNHZLVNAAGDcGntadd@ mHTV FU
post titles is constitutionally protected.

Such uses of trademarks also do not constitute trademark dilution. Title 15
US.C. § 1125 F HISUHVVO\ HIFOXGHV QB QFHRWPN'H UFRP (
the dilution cause of action; as Mattel noted, this exclusion protects all uses other
WKDQ 3FRPPHU ké& Réann¥Sid kivekising). Mattel, 296 F.3d at 905-

06. That the Barbie Girl song involved in Mattel was aimed at making money did

QRW PDNH LW D B(*FRPPHUFLDO XVH" IRU GLOXWLR
SDGLDQFHYV :HE VLWH LV DLPHLrépdt e Gite dhav’s PD N L Q
with nearly all newspapers, magazines, books, movies, and other fully protected

materials? GRHVY QRW PDNH 5DGLDQFHYV S&k@luWefRDO FRP
PDUN ™ XQBE)O).T

/7KH GLVWULFW FRXUW WKHUHIRUH HUUWUKG LQ L
infringement and trademark dilution theories. Amici ask this Court to reverse and
to hold that Radiance should have been granted a declaratory judgment that its
posts were not infringing.

ARGUMENT

I
RADIANCE $USEOF THETERM 31 $ $ & 3IN AN ARTICLE TITLE WASNOT
| NFRINGING ON A CONFUSION THEORY

In talking about people, organizations, and products 2 including talking
about them using speech that makes the speaker money 2 critics and commentators
often use trademarks, sometimes in ways that mock or condemn the target. Such
speech might also include statements that are facetious, but that help convey the
desired message. NRA, the initials of the pro-gun-rights group, actually stand for
1IDWLRQDO 5LIOH $VVRFLDWLRQ EXW WKH nPRFNLQ
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$VVRFLDWLRQ™ KHOSV WKH FULWLF H[SUHVV ZKDW
nature®

Such uses of a name might sometimes lr@fnfuse a handful of listeners.
A reader unfamiliar with the organization may mistakenly believe that NRA indeed
standsRU 3 1DWLRQDO 5HSXEOLFDQ $VVRFLDWLRQ =~ WK]
S$QWKULVWLDQ /DZ\HUV 8QLRQ ~ RU WKDW WKH 1%¢
abortion of African Americans. But the law cannot undermine the freedom of
speech simply because a few peoplake a mistake.

Rogers v. Grimaldi875 F.2d 9942d Cir. 1989), andMattel, Inc. v. MCA
Records, Ing 296 F.3d 894 (9th Cir. 2002make clear that such uses of
trademarks in titles are not actionable even when some viewers are likely to be
confused. InRogers a filmmaker was sued by Ginger Rogers for his use of the
ILOP WLWOH 3*LQJHU DQG )UH Ggérsaddhdrlfitnpagnezy QR W
Fred Astaire, but about two other dancers who imitated the duo onistage996
97.

Rogers argued that potential viewers might well be confused by the
reference, andnight mistakenly believe that Rogers or Astaire had endorsed the
film. 1d. And indeed it is possible that some viewers might have bought tickets to
the film becausehey believed it to be so endeds or at least more directly
FRQQHFWHG WR 5RIJHUVY DQG $VWDLUHYV OLYHV

Yet despite survey evidence showing likely confusion and evidence of actual
confusion,Rogers 875 F.2d at 10Q1the court fond that the defendant had not
violated the Lanham Actld. at 997 7KH FRXUW KHOG WKDW 3LC
DOOHJHGO\ PLVOHDGLQJ WLWOHV XVLQJ D FHOHEU
Y L R O DuMésR @Ghe stitle has no artistic relevance to the underlying work
whatsoever, or, if it has some relevance, unless the title explicitly misleads as to
WKH VRXUFH RU FR QVatHRQWAnR theVedUH canBluBd that, as to
Ginger and Fred S WKH FRQVXPHU LQWHUHVW LQ DYRLGLC
ZDUUDQW DSSOLFDWL RQatROOOVKH /DQKDP $FW °

The Rogersapproach was adopted Mattel, Inc. v. MCA Records, In@296
F.3d 894 (9th Cir. 2002hich dealt with a Lanham Act claim based onusital
JURXSYYVY VRQJ FDOOHG 3% DUELH *LUO ~ ODWWHO W
sued the record company for trademark dilution and infringement. The court
GLVDJUHHG FRQFOXGLQJ WKDW 3ZKHQ D WUDGHPDL

JURULURRL et e i

2013!
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we expressR X UV H O Ylying the? afitional test fails to account for the full
ZHLJKW RI WKH SXEOLFfV LQWH00OHVW LQ IUHH H[SUH

And the court concluded that letting trademark claims trump free speech
ULJKWYV ZDV HVSHFLDOO\ LQDSSURSULDWH ZKHQ WK
catch the eye and to promote the value of the underlying work. Consumers expect a
title to communtate a message about the book or movie, but they do not expect it
WR LGHQWLI\ WKH SXEG®@ lav 808 ThdretbreS thé& GoXrE hieldl,
SOLWHUDU\ WLWOHV D& DPRWFWLRROQWHYVWKHKH WLW
relevance to the underlying work whatsoever, or, if it has some artistic relevance,
XQOHVV WKH WLWOH H[SOLFLWO\ PLVOHDGWVIdDV WR \
(quotingRogers 875 F.2dD W 7KH FRXUW FRQFOXGHG WKDW
WKH WLWOH ZDV QRW HQRXJK WR VDWLVI\ WKH 3H[S
FRQWHQW™ WHVW 3L WKLV ZHUH RdgERsxstit wokldY DW LV
renderRogersD Q X AdD &t\@0R -

As in Mattel, Radiance used a trademarked terrth& course of criticizing
it. The trademark was used in the title of a work and was directly related to the
DUWLFOH LWVHOI| Bark\@ir[pddes naWr@ykoH thé B&kie mark to
SRNH IXQ DW DQRWKHU VXE M HWatel,236/¥.3¢ & BQlsé WV % D
the Radiance articles did not rely on the NAACP mark to criticize another subiject,
but targeted the NAACP itself. As iNattel, there is the possibility that some
SHRSOH PLJKW EH FRQIXVHG E\MatickniRbEr&holY UHIH I
that possibility FDQQRW VXIILFH WR WUXPS 5DGLDQFHTYV )L
the importance of the right to refer to, comment on, or criticize famous
organizations, people, and products.

E.S.S Entertainment 2000, Inc. v. Rock Star Videos,,|6d7 F.3d 1095
(9th Cir2008) likewise followed theRogerstest. INE.S.S. Entertainmend video
game set in East Los Angeles portrayed a strip club that was clearly representative
Rl WKH SODLQWLIITV FOXE WKH FOXE RZQHU VXHG
infringement.

As in Mattel andRogers the court concluded that artistic or political use of a
WUDGHPDUN ZLOO QRW YLRODWH WKH /DQKDP $FW V
underlying workis] merely .. DERY HIdHUR -~ $QG WKRXJK 3WKH
QRW uDERXWY WKH >FOXE@ WKH zZD\ WKDW %DUELH
3 JLYWRH ORZ WKUHVKROG WKH *DPH PXVW VXUPRXQ
Id. % HFDXVH WKH QHLJKERUKRRG WKDW WKH JDPH ZD
5RFNVWDUYY DUWLVWLF JRDO ~ 5RFNVWDU KDG WKH
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EXVLQHVVHY DQG EXLOGLQJY WKDW FRQVWLWXWH L
simlaU LQ ORRN DQG IHHO™ MR WKH SODLQWLIITV FOXE

$V ZLWK WKH GHIH Qdg&sattelfandB. &l 6l ERteltahment
5DGLDQFHYV XVH RI 1$%$&31V WU GitlP\Wwad Mirecty W KH
UHOHYDQW WR WKH DUWLFOHTV SROLWLFDO JRDO D
or content of the article. At most it led some people to briefly misunderstand what
31$%$5&3° VWRRU theRridk of misunderstanding the titleasvpresent in
Rogersand Mattel as well, and the Second and Ninth Circuits held that this risk
was not enough to justfyd VWULFWLQJ GHIHQGDQWVY VSHHFK

Rogers Mattel, andE.S.S. Entertainmerghow that the First Amemaent
broadly protects cultural reference, commentary, criticism, and parody, including
ZKHQ VXFK VSHHFK XVHV DQRWKHUYV WUDGHPDUN
viewing the posse LOLW\ RI VRPH FRQVXPHU FRQIXVLRQ DV
speech rights. The district court likewise erred in admitting the expert report
SUHVHQWHG E\ 1$$&3 JLYHQ WKDW XQGHU WKHVH
are irrelevant.

$QG WKH 6HFRQG DQG 1L Q WRdger& MattelXant\ETSVS.D QD O\
Entertainmentire sound. To be sure, in any group of potential viewers or listeners,
some people might not think hard about what is being said and might thus reach
the wrong conclusion. But in most situats, a brief further review will clear
WKLQJV XS 3*>0@RVW FRQVXPHUVY DUH ZHOO DZDUH
E\ LWV WLWOH DQ\ P RROgery8ToH QddE 1000NVANd e tHeve
is some risk of consumer confusion, that cannot justify interfering with the First
Amendment rights of artists, social commentators, and political commentators.

These precedents also show that the First Amendment protects the
expressive use of WKHUVY WUDGHPDUNV IRU FXOWXUDO
commentary, criticismor SDURG\ 7KH XVH Rl 31DWLRQDO $\
$SERUWLRQ RI &RORUHG 3HRSOH” DV D PRFNLQJ GH
SSDURG\ " 3SGHILQHG DV uD VL R&CHed ByyuRtaRdsihy@ne/ H U W I
irreverent representation of the trademark with the idealized image created by the
PDUNYV RReqpke foriEthical Treatment of Animals v. Doughrizg3 F.3d
359, 366 (4th Cir. 2001) 3 >(@ QWHUWDLQPHQW" QHHG-QRW D
hearted pleasure; some political criticism can entertanigely by being caustic.

See, €.¢g.ROSEMARIE OSTLER, SLINGING MuD: RUDE NICKNAMES, SCURRILOUS
SLOGANS, AND INSULTING SLANG FROM TwO CENTURIES OFAMERICAN POLITICS
(2011).



I"#$ 08RQ*+,&-.)/0&)1& I"H#$"%&' () *+%t", $*%-($%&. (/.(%™"&0 & #'#!

But even if the article title was not pasobut was commentary or criticism,
LW VKRXOG EH SURWHFWHG =33*LQJHU DQG )UHG ~ |
protected reference to Rogers and Astaire but not a parody of them. And more
broadly, political criticism must be at least as protected amoh and
HQWHUWDLQPHQW LQGHHG ZKHQ WKH /DQKDP $FW
15 U.S.C. =2.125(c)(3)(A)(ii) (in the dilution section), it treats parodying on par
ZLWK 3FULWLFL]JLQJ>@ RU FRPPHQWLQJ XSRQ™ WKH F

1
RADIANCE $USEOFTHETERM 231 $ $ & 3IN AN ARTICLE TITLE WASNOT
TRADEMARK DILUTION

A. 5DGLDQFHYYVY 6SHHFK :DV D 31RQFRPPHUFLDO 8V
Exempted from Trademark Dilution Actions

Beyond its mistaken finding of confusion, the court below also kesis

found trademark dilution by failing to apply the exceptions laid out in 15 U.S.C.
a 1125c)(3).

To begin with, o F HISUHVVO\ HIHPSWYV 3DQ\ QRQF
a trademark from Lanham Act action. As the NinthcGir held in Mattel,
SUW>Q@RQFRPPHUFLDO XVHY UHIHUV WR D XVH WKDW
IXOO\ FRQVWLWXWLRQDOO\ SURWIHdI\Y Gay,¥seehH FK -~
WKDW 3GRHV PRUH WKDQ SURSRIVAioWs. ARPresdIt)thke DO W
Ninth Circuit held that theBarbie Girl song, though distributed for profit,
constituted 2 QRQFRPPHUFLDO XVH™ RI WKH %DUELH WUDG

ILNHZLVH WKLV &RXUW KDV VWDWHG WKDW &RQ
ObzvV WR LPSLQJH WKH )LUVW $PHQGPHQW ULJKWYV
J)LUVW $PHQGPHQW SURWHFWLRQ ZLWKWAKRD %W W@ KH |
SLQFRUSRUDWH>G@ WKH FRQFHSW RI pFRPPHUFLDO
GRFWUEQH3VSHHFK SURSRVLQJ D FRPPHUFLDO W
SQRQFRPPHUFLDO Dawgdrellbl y.FRdIGaN 42R ©.3d 309, 3134 (4th
Cir. 2005) FLWDWLRQV RPLWWHG 7TKH SQRQFRPPHUFLD(
dilution cause of action to commercial advertisinghigh does propose a
commercial transaction), and excludes fully protected speech, even when that
speect? like most speech in newspapers, magazines, films, songs, and similar
media? is distributed with an eye towards raising money.

Mattel offered a detailed xplanation for why this interpretation of
SQRQFRPPHUFLDO XVH" LV FRUUHFW 5HDGLQJ WKH
limited to nommoney PDNLQJ PHGLD WKH FRXUWWateK&dOG 3
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constitutional problem, because it would leave the FTDA [theefeéd rademark

Dilution Act] with no First Amendment protection for dilutive speech other than
FRPSDUDWLYH DGYHUWLVLQJ DQG QHZV UHSRUWLQ
$PHQGPHQW GLIILFXOW\ FDQ EH DYRLGHG EHFDXVtE
suggestsWKDW FRPRPERRLDO XVHY UHIHUV WR D XVH V
noncommercial. VSHHFK™ LQ WKH VHQVH WKDW 3QRQFRP
First Amendment doctrinéd. at 905:

7KH )7'$1V \byHdetidnRagulysis presented in the House and
6HQDWH VXJIJHVWY WKDW WKH ELOOYV VSRQVRU!
XVH" H[HPSWLRQ WR DOOD\ )LUVW $PHQGPHQW
104-374, at 8,reprinted in 1995 U.S.C.C.A.N. 1029, 103&he
HIHPSWLRQ 3:H[SUHVVO\ LQFRUSRUDWHV WKH F
speech fromthegt FRPPHUFLD O V SahthprésfriiesRkaiwdd L Q H
DFWLRQV WKDW VHHN WR HOQMRERPRWH FRLIDIDPR X'
XVHV VXFK DV FRQVXPHU SURBeCcFSWI3MBHYLHZV ~

6 GDLO\ HG 'HF WKH H[HPSWLRC
with existing case law[, which] recognize[s] that the use of marks in
certain forms of artistic and expressive speech is protected by the First
$SPHQGPHQW”’ $W WRKHH URMIT YHKVHW EROO YV VSRQV
sectionby-section analysis was printed in the Congressional Record.
Thus, we know that this interpretation of the exemption was before
the Senate when the FTDA was passed, and that no senator rose to
dispute it.

Id. at 90506 (emphasis added, some citations omitted). And this analysis is
HOQWLUHO\ FRQVLVWHQW ZILavhdarllKLY &RXUWTTV UHDVI

TKH DUWLFOHY DERXW WKH 1$%$&3 WKDW 5DGLDQ
VSHHFK®™ DLPHG DW 3SURSRVLQJ D FRPPHUFLDO W
DGYRFDF\ DLPHG DW FRPPXQLFDWLQJ 5DGLDQFHTV Y
appeared on a site that aimed tiseamoney for Radiance is irrelevant for purposes
of dilution law, just asBarbie Girl beinga commercially distributed sordgand
most movies, newspapers, magazines, and books being aimed at making money
is irrelevant for purposes of dilution law.

B. RadaQFHYV 6SHHFK :DV 1RW $FWLRQDEOH 'LOXWLR
Commentary and Criticism

Under ©1125(c)(3)(A)(i)) any use of a trademark is protected against a
GLOXWLRQ FODLP LI LW LV 3LGHQW tdrhméniindpupah SDUR
WKH IDPRXV PDUN RZQHU RU WKH JRRGV RU VHUYI
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Radiance used the NAACP’s trademark to criticize the practices of the
organization and to comment on how abortion affects the African-American
community. Such uses are therefore exempted under § 1125(c)(3)(A)(ii).

Indeed, exceptions for commentary and criticism, such as those laid out for
copyright infringement in 17 U.S.C. § 107, are a “First Amendment protection[].”
See Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539 (2007)
(discussing “the First Amendment protections already embodied in . . . the latitude
for ... comment traditionally afforded by fair use”). Likewise, the exception for
“parodying, criticizing, or commenting” in § 1125(c)(3)(A)(ii)}—a close analog to
the exception “for purposes such as criticism[ or] comment” in 17 U.S.C. § 107—
is also an important First Amendment protection. In this instance, and even
independently of the “noncommercial use” exception, the § 1125(c)(3)(A)(ii)
exception protects Radiance’s rights to use NAACP’s mark to criticize what
Radiance sees as NAACP’s improper stance on abortion.

CONCLUSION

Amici ask that this court follow Rogers, Mattel, and E.S.S. Entertainment—
as well as the plain meaning of § 1125(c)(3)(A)(i)-(i1))—and conclude that
Radiance’s uses of the NAACP marks constituted neither infringement by
confusion nor infringement by dilution.

INTEREST OF AMICI CURIAE

The Electronic Frontier Foundation (“EFF”) is a nonprofit public advocacy
organization devoted to preserving civil liberties in the digital realm. Founded in
the nascent days of the modern Internet, EFF uses the skills of lawyers, policy
analysts, activists, and technologists to promote Internet freedom, primarily
through impact litigation in the American legal system. EFF has no position on the
controversy over abortion.

EFF views the protections provided by the First Amendment as vital to the
promotion of a robustly democratic society. This case is of special interest to EFF
because incautiously defined intellectual property rights improperly restrict speech
that should receive full First Amendment protections. It is thus important that the
Lanham Act not be interpreted in a way that erodes long-standing First
Amendment freedoms.'”

10 No party or party’s counsel has authored this brief in whole or in part, or contributed
money that was intended to fund preparing or submitting the brief. No person has contributed
money that was intended to fund preparing or submitting the brief, except that UCLA School of
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The American Civil Liberties Union of Virginia, Inc. is the state affiliate of
the American Civil Liberties Union (“ACLU”), a nationwide, non-profit, non-
partisan organization with more than 500,000 members dedicated to defending the
principles of liberty and equality embodied in the Constitution and the nation’s
civil rights laws.

Among the top priorities of the ACLU is the defense of the freedom of
speech guaranteed by the First Amendment. The ACLU generally strongly
supports the NAACP, and its mission of racial justice. The ACLU also vigorously
defends reproductive freedom, including a woman’s right to choose an abortion.
But despite its disagreement with the speech of Radiance Foundation, the ACLU of
Virginia joins this brief in support of Radiance because it believes that the right to
parody prominent organizations like the NAACP (and the ACLU) is an essential
element of the freedom of speech.

Law paid the expenses involved in filing this brief. All parties have consented to the filing of this
brief.



